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ZLWKVWDQG�FRQVWLWXWLRQDO�FKDOOHQJH�������FODVVLILFDWLRQV�E\�JHQGHU�PXVW�VHUYH�



�

LPSRUWDQW�JRYHUQPHQWDO�REMHFWLYHV�DQG�PXVW�EH�VXEVWDQWLDOO\�UHODWHG�WR�

DFKLHYHPHQW�RI�WKRVH�REMHFWLYHV�´�&UDLJ�Y��%RUHQ������8�6�����������������

�UHMHFWLQJ��RQ�HTXDO�SURWHFWLRQ�JURXQGV��VWDWH�ODZ�HVWDEOLVKLQJ�KLJKHU�GULQNLQJ�DJH�

IRU�PHQ�WKDQ�ZRPHQ���VHH�DOVR 3HUVRQQHO�$GP¶U�RI�0DVV��Y��)HHQH\������8�6�������

���������� �UHMHFWLQJ�HTXDO�SURWHFWLRQ�FKDOOHQJH�WR�FLYLO�VHUYLFH�VWDWXWH�IDYRULQJ�
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DXWRPDWLF�6RFLDO�6HFXULW\�VXUYLYRUVKLS�EHQHILWV�WR�ZLGRZV�EXW�QRW�ZLGRZHUV�

YLRODWHV�HTXDO�SURWHFWLRQ�DQG�GXH�SURFHVV��:HLQEHUJHU�Y��:LHVHQIHOG������8�6��

��������������� �JUDQWLQJ�GXH�SURFHVV�FKDOOHQJH�WR�UXOH JUDQWLQJ�DXWRPDWLF 6RFLDO�

6HFXULW\�GHSHQGHQW�VXUYLYRU�EHQHILWV�WR�ZLGRZV�ZLWK�FKLOGUHQ�EXW�QRW�ZLGRZHUV���

5HHG�Y��5HHG������8�6����������� ������ �UXOLQJ�WKDW��E\�³JLY>LQJ@�D�PDQGDWRU\�

SUHIHUHQFH�WR�PHPEHUV�RI�HLWKHU�VH[�RYHU�PHPEHUV�RI�WKH�RWKHU´�IRU�³DUELWUDU\´�

UHDVRQV DQG�³SURYLGLQJ�GLVVLPLODU�WUHDWPHQW�IRU�PHQ�DQG�ZRPHQ�ZKR�DUH�������

VLPLODUO\�VLWXDWHG�´�DQ�,GDKR�SUREDWH�FRGH�SURYLVLRQ�IDYRULQJ�PHQ�RYHU�ZRPHQ�

³YLRODWH>G@�WKH�(TXDO�3URWHFWLRQ�&ODXVH´��

7KH�6XSUHPH�&RXUW�DSSOLHG�VXFK�KHLJKWHQHG�UHYLHZ�HYHQ�ZKHQ�WKH�GLVSXWHG�

JHQGHU�EDVHG�FODVVLILFDWLRQ�FRQFHUQHG�WKH�PLOLWDU\� 6HH�)URQWLHUR������8�6��DW������



�

�����DIWHU�DIILUPLQJ�WKDW�VH[�FODVVLILFDWLRQV�DUH�VXEMHFW�WR�D�³VWULFWHU�VWDQGDUG�RI�

UHYLHZ´�PDUNLQJ�D�³GHSDUWXUH�IURP�µWUDGLWLRQDO¶�UDWLRQDO�EDVLV�DQDO\VLV�´ UXOLQJ�WKDW�

IHGHUDO�UXOHV�JUDQWLQJ�PRUH�JHQHURXV�GHSHQGHQW�EHQHILWV�WR�VHUYLFHPHQ�WKDQ�

VHUYLFHZRPHQ��EDVHG�VROHO\�RQ�DGPLQLVWUDWLYH�FRQYHQLHQFH��³QHFHVVDULO\�

FRPPDQGV�µGLVVLPLODU�WUHDWPHQW�IRU�PHQ�DQG ZRPHQ�ZKR�DUH�������VLPLODUO\�

VLWXDWHG�¶�DQG�WKHUHIRUH�LQYROYHV�WKH�µYHU\�NLQG�RI�DUELWUDU\�OHJLVODWLYH�FKRLFH�

IRUELGGHQ�E\�WKH�>&RQVWLWXWLRQ@´���LQWHUQDO�FLWDWLRQ�RPLWWHG���6FKOHVLQJHU�Y��

%DOODUG������8�6����������������� �UHMHFWLQJ�GXH�SURFHVV�FKDOOHQJH�WR�IHGHUDO�

VWDWXWH�FRQFHUQLQJ�SURPRWLRQ�LQ�WKH�1DY\�EHFDXVH�WKH�JHQGHU�FODVVLILFDWLRQ�DW�LVVXH�

ZDV�QRW�EDVHG�RQ�³DUFKDLF�DQG�RYHUEURDG�JHQHUDOL]DWLRQV��EXW��LQVWHDG��WKH�

GHPRQVWUDEOH�IDFW�WKDW�PDOH�DQG�IHPDOH�OLQH�RIILFHUV�LQ�WKH�1DY\�DUH�QRW�VLPLODUO\�

VLWXDWHG�ZLWK�UHVSHFW�WR�RSSRUWXQLWLHV�IRU�SURIHVVLRQDO�VHUYLFH´���

� ,Q�8QLWHG�6WDWHV�Y��9LUJLQLD��WKH�6XSUHPH�&RXUW�RQFH�DJDLQ�DSSOLHG�KHLJKWHQHG�VFUXWLQ\�LQ�WKH�
PLOLWDU\�FRQWH[W��ILQGLQJ�WKDW�³WKH�PRVW�FKDOOHQJLQJ�PLOLWDU\�VFKRRO�LQ�WKH�8QLWHG�6WDWHV�´�WKH�
9LUJLQLD�0LOLWDU\�,QVWLWXWH��YLRODWHG�WKH�(TXDO�3URWHFWLRQ�&ODXVH�E\�H[FOXGLQJ�IHPDOH�FDGHWV������
8�6�������������������'HFODULQJ�WKDW�³DOO�JHQGHU�EDVHG�FODVVLILFDWLRQV�WRGD\�ZDUUDQW�KHLJKWHQHG�
VFUXWLQ\�´ LG� DW������WKH�&RXUW�UHMHFWHG�9LUJLQLD¶V�DUJXPHQW�WKDW�WKH�MXGLFLDU\�VKRXOG�GHIHU�WR�
&RQJUHVV¶�FRQWURO�RI�WKH�PLOLWDU\��,QVWHDG��WKH�&RXUW�GUHZ�XSRQ�GHFDGHV�RI�SUHFHGHQW�WR�KROG�WKDW�
HYHQ�LQ�WKH�PLOLWDU\�FRQWH[W��JHQGHU�EDVHG�JRYHUQPHQW�DFWLRQ�PXVW�EH�VXSSRUWHG�E\�DQ�
³H[FHHGLQJO\�SHUVXDVLYH�MXVWLILFDWLRQ�´�,G� DW������2I�QRWH��-XVWLFH�6FDOLD�GLUHFWO\�UHOLHV�RQ�
5RVWNHU�IRU�³WKH�UHDVRQLQJ�LQ�RXU�RWKHU�LQWHUPHGLDWH�VFUXWLQ\�FDVHV�´ ,G� DW������6FDOLD��-���
GLVVHQWLQJ��

$OWKRXJK�WKH�JRYHUQPHQW�KHUH�DWWHPSWV�WR�OLPLW�WKH�KROGLQJ�RI�9LUJLQLD WR�WKH�³FLYLOLDQ�
FRQWH[W>@�´�LWV�LQWHUSUHWDWLRQ�LV�LQFRUUHFW��$SSHOODQWV¶�%U��DW�����7KH�&RXUW¶V�H[WHQVLYH�DQDO\VLV�LV�
IUDPHG�LQ�WKH�FRQWH[W�RI�WKH�³ULJRURXV�PLOLWDU\�WUDLQLQJ�IRU�ZKLFK 90, LV�IDPHG�´�����8�6� DW�
�����7KH�&RXUW�GLVFXVVHV�WKH�³SK\VLFDO�ULJRU��PHQWDO�VWUHVV��PLQXWH�UHJXODWLRQ�RI�EHKDYLRU��DQG�
LQGRFWULQDWLRQ�LQ�GHVLUDEOH�YDOXHV´�WKDW�DUH�WKH�³KDOOPDUN�RI�90,¶V�FLWL]HQ�VROGLHU�WUDLQLQJ�´�,G� DW�
�����FLWDWLRQV�RPLWWHG���0DNLQJ�D�GLUHFW�FRPSDULVRQ�ZLWK�WKH�VLWXDWLRQ�DW�LVVXH�LQ�WKLV�FDVH��



�

7KH�5RVWNHU &RXUW�H[SUHVVO\�UHIHUHQFHG²DQG�DGRSWHG²VXFK�SUHFHGHQWV�LQ�

H[DPLQLQJ�WKH�066$� 5RVWNHU������8�6��DW��������������������FLWLQJ�6FKOHVLQJHU��

5HHG��&UDLJ��&DOLIDQR���7KH�6XSUHPH�&RXUW¶V�FRQFOXVLRQ�WKDW�WKH�066$¶V�JHQGHU�

EDVHG�FODVVLILFDWLRQ�ZDV�FRQVWLWXWLRQDO�UHVWHG�QRW��DV�$SSHOODQW�FRQWHQGV��RQ�WKH�

&RXUW¶V�DSSO\LQJ�D�ORZHU��PRUH�GHIHUHQWLDO�VWDQGDUG�RI�UHYLHZ�EHFDXVH�WKH�FDVH�

FRQFHUQHG�WKH�PLOLWDU\��$SSHOODQWV¶�%U��DW��������EXW�LQVWHDG�RQ�WKH�&RXUW¶V�UXOLQJ

WKDW�³µWKH�JHQGHU�FODVVLILFDWLRQ�LV�QRW�LQYLGLRXV��EXW�UDWKHU�UHDOLVWLFDOO\�UHIOHFWV�WKH�

IDFW�WKDW�WKH�VH[HV�DUH�QRW�VLPLODUO\�VLWXDWHG¶�LQ�WKLV�FDVH´�GXH�WR�ZRPHQ¶V�

H[FOXVLRQ�IURP�FRPEDW�UROHV������8�6��DW�����FLWLQJ�6FKOHVLQJHU���TXRWLQJ�0LFKDHO�

0��Y��6XSHULRU�&RXUW�RI�6RQRPD�&RXQW\������8�6��������������������

,Q�UHDFKLQJ�WKLV�FRQFOXVLRQ��WKRXJK 5RVWNHU XQGHQLDEO\�UHIHUHQFHG WKH�

GHIHUHQFH�GXH�WR�&RQJUHVV�LQ�WKH�FRQWH[W�RI�QDWLRQDO�GHIHQVH�DQG�PLOLWDU\�DIIDLUV��

-XVWLFH�6FDOLD�VWDWHV�WKDW�³WKH�WUDGLWLRQ�RI�KDYLQJ�JRYHUQPHQW�IXQGHG�PLOLWDU\�VFKRROV�IRU�PHQ�LV�
DV�ZHOO�URRWHG�LQ�WKH�WUDGLWLRQV�RI�WKLV�FRXQWU\�DV�WKH�WUDGLWLRQ�RI�VHQGLQJ�RQO\�PHQ�LQWR�PLOLWDU\�
FRPEDW�´�,G� DW������6FDOLD��-���GLVVHQWLQJ���HPSKDVLV�DGGHG���9LUJLQLD UHLQIRUFHV�WKH�H[WHQVLYH�
6XSUHPH�&RXUW�SUHFHGHQW�UHTXLULQJ�JRYHUQPHQW�VH[�FODVVLILFDWLRQV�WR�EH�VXEMHFW�WR�KHLJKWHQHG�
VFUXWLQ\��LQFOXGLQJ�LQ�WKH�DUHQD�RI�PLOLWDU\�DIIDLUV�

� 7KH�JRYHUQPHQW�JURVVO\�PLVFKDUDFWHUL]HV�6FKOHVLQJHU�DV�DSSO\LQJ�UDWLRQDO�EDVLV�UHYLHZ�EHFDXVH�
RI�WKH�&RXUW¶V�FKRLFH�RI�DGMHFWLYH��WKH�RSLQLRQ�GHVFULEHV &RQJUHVV¶�GLIIHUHQW�SURPRWLRQDO�UXOHV�
IRU�PDOH�DQG�IHPDOH�1DY\�RIILFHUV�DV�³TXLWH�UDWLRQDO�´ $SSHOODQWV¶�%U��DW�����7R�WKH�FRQWUDU\��
6FKOHVLQJHU HQGRUVHG�WKH�KHLJKWHQHG VFUXWLQ\�DSSURDFK�UHTXLUHG�E\�SUHFHGHQW��6FKOHVLQJHU������
8�6��DW������FLWLQJ�)URQWLHUR DQG�5HHG�� ,WV�UHIXVDO�WR�ILQG�WKH�SURPRWLRQ�SROLF\�XQFRQVWLWXWLRQDO�
ZDV�EDVHG�QRW�RQ�WKH�DSSOLFDWLRQ�RI�D�ORZHU�VFUXWLQ\�VWDQGDUG�EXW�XSRQ�WKH�GLVWLQFW�IDFWV�RI�WKH�
FDVH²VSHFLILFDOO\��WKH�UHPHGLDO��QRW�LQYLGLRXV��QDWXUH�RI�WKH�GLVSXWHG�JHQGHU�FODVVLILFDWLRQ��³7KH�
GLIIHUHQW�WUHDWPHQW�RI�PHQ�DQG�ZRPHQ�QDYDO�RIILFHUV�������UHIOHFWV��QRW�DUFKDLF�DQG�RYHUEURDG�
JHQHUDOL]DWLRQV��EXW�LQVWHDG��WKH�GHPRQVWUDEOH�IDFW�WKDW�PDOH�DQG�IHPDOH�OLQH�RIILFHUV LQ�WKH�1DY\�
DUH�QRW�VLPLODUO\�VLWXDWHG�ZLWK�UHVSHFW�WR�RSSRUWXQLWLHV�IRU�SURIHVVLRQDO�VHUYLFH�´�,G� DW ����
$FFRUG�5RVWNHU������8�6��DW�����³6FKOHVLQJHU Y��%DOODUG GLG�QRW�SXUSRUW�WR�DSSO\�D�GLIIHUHQW�HTXDO�
SURWHFWLRQ�WHVW�EHFDXVH�RI�WKH�PLOLWDU\�FRQWH[W�´��



�

FRQWUDU\�WR�$SSHOODQWV¶ FRQWHQWLRQV� LW�GLG VR�WKURXJK�D�KHLJKWHQHG�VFUXWLQ\�OHQV��

7KH�&RXUW ILUVW�QRWHG��FLWLQJ�&UDLJ��WKDW�³>Q@R�RQH�FRXOG�GHQ\�WKDW ����� WKH�

*RYHUQPHQW¶V�LQWHUHVW�LQ�UDLVLQJ�DQG�VXSSRUWLQJ�DUPLHV�LV�DQ�µLPSRUWDQW�

JRYHUQPHQWDO�LQWHUHVW�¶´�5RVWNHU������8�6��DW���� ,W WKHQ IRXQG WKDW�WKH�JRYHUQPHQW�

KDG�VDWLVILHG�WKH�VHFRQG�KDOI�RI�WKH�KHLJKWHQHG�VFUXWLQ\�DQDO\VLV��

0HQ� DQG�ZRPHQ�� EHFDXVH�RI� WKH� FRPEDW� UHVWULFWLRQV� RQ�ZRPHQ�� DUH�
VLPSO\�QRW�VLPLODUO\�VLWXDWHG�IRU�SXUSRVHV�RI�D�GUDIW�RU�UHJLVWUDWLRQ�IRU�
D�GUDIW��&RQJUHVV¶�GHFLVLRQ�WR�DXWKRUL]H� WKH�UHJLVWUDWLRQ�RI�RQO\�PHQ��
WKHUHIRUH��GRHV�QRW�YLRODWH�WKH�'XH�3URFHVV�&ODXVH��7KH�H[HPSWLRQ�RI�
ZRPHQ� IURP� UHJLVWUDWLRQ� LV� QRW� RQO\� VXIILFLHQWO\� EXW� DOVR� FORVHO\�
UHODWHG WR�&RQJUHVV¶�SXUSRVH�LQ�DXWKRUL]LQJ�UHJLVWUDWLRQ�

,G� DW������ �HPSKDVLV�DGGHG�� 1RWZLWKVWDQGLQJ�WKLV�FRQFOXVLRQ� 5RVWNHU ZDV�

HPSKDWLF�DERXW�WKH�OLPLWDWLRQV�RI�LWV�JHQHURVLW\�WR�WKH�JRYHUQPHQW� ³1RQH�RI�WKLV�LV�

WR�VD\�WKDW�&RQJUHVV�LV�IUHH�WR�GLVUHJDUG�WKH�&RQVWLWXWLRQ�ZKHQ�LW�DFWV�LQ�WKH�DUHD�RI�

PLOLWDU\�DIIDLUV��������'HIHUHQFH�GRHV�QRW�PHDQ�DEGLFDWLRQ�´�,G� DW��������

1RWDEO\��$SSHOODQWV�IDLO�WR�DFNQRZOHGJH�WKDW�WKH�)LIWK�&LUFXLW�DOUHDG\�KDV�

LQWHUSUHWHG�5RVWNHU DV�DSSO\LQJ�KHLJKWHQHG�VFUXWLQ\�DQG�KDV�LQYRNHG�WKLV�VDPH�

VWDQGDUG�LQ�HYHU\�JRYHUQPHQW�VH[�FODVVLILFDWLRQ�WKDW�LW�KDV�FRQVLGHUHG��,QGHHG��WKH�

JRYHUQPHQW�GRHV�QRW�FLWH�D�VLQJOH�FDVH�LQ�ZKLFK�WKLV�&RXUW�KDV�DSSOLHG�UDWLRQDO�

EDVLV�UHYLHZ�WR JHQGHU�EDVHG�JRYHUQPHQW�DFWLRQ²QRU�FDQ�LW��EHFDXVH�WKHUH�DUH�

QRQH��,Q�3UXGHQWLDO�,QVXUDQFH�&R��RI�$PHULFD Y��0RRUKHDG��WKH�)LIWK�&LUFXLW�

H[SOLFLWO\�UHIHUUHG�WR�5RVWNHU DV�³DQ�LQWHUPHGLDWH�VFUXWLQ\�FDVH�´�����)��G����������

��WK�&LU���������7KH�&RXUW�XSKHOG�SDUW�RI�WKH�6HUYLFHPHQ¶V�*URXS�/LIH�,QVXUDQFH�



�

$FW��ZKLFK�SURYLGHG WKDW�³LOOHJLWLPDWH�FKLOGUHQ´�PD\�EH�HOLJLEOH�IRU�OLIH�LQVXUDQFH�

EHQHILWV��EXW�RQO\�LI�WKH\�WDNH�DSSURSULDWH�DFWLRQ�GXULQJ�WKH�LQVXUHG�IDWKHU¶V�

OLIHWLPH��,G� DW������&LWLQJ�5RVWNHU��WKH�)LIWK�&LUFXLW�H[SODLQHG�WKDW�³WKH�TXHVWLRQ�

ZH�PXVW�GHFLGH�LQ�DQ�LQWHUPHGLDWH�VFUXWLQ\�FDVH LV�ZKHWKHU�WKH�DOWHUQDWLYH�FKRVHQ�

E\�&RQJUHVV�GHQLHV�HTXDO�SURWHFWLRQ�RI�WKH�ODZV�´�,G��DW������HPSKDVLV�DGGHG���

7KXV��WKLV�&RXUW�KDV�DOUHDG\�FRQVLGHUHG²DQG�LPSOLFLWO\�UHMHFWHG²WKH�SUHPLVH�

UHOLHG�XSRQ�E\�$SSHOODQWV�LQ�WKH�LQVWDQW�FDVH�

)RU�DOO�RI�WKH�IRUHJRLQJ�UHDVRQV��HYHQ�DVVXPLQJ�5RVWNHU¶V�RXWFRPH LV�

GHHPHG�WR�EH�FRQWUROOLQJͶZKLFK��DV�GLVFXVVHG�IXUWKHU�EHORZ��LW�LV�QRWͶWKLV�&RXUW�

VKRXOG�H[DPLQH�WKH�066$¶V�IDFLDO JHQGHU�EDVHG�FODVVLILFDWLRQ�XQGHU�WKH�

KHLJKWHQHG�VFUXWLQ\�VWDQGDUG�DV�KLVWRULFDOO\��DQG�DSSURSULDWHO\��DSSOLHG�LQ�VXFK�

FDVHV��

E� %HFDXVH�:RPHQ�$UH�1R�/RQJHU�3URKLELWHG�IURP�6HUYLQJ�LQ�
&RPEDW��5RVWNHU ,V�1R�/RQJHU�&RQWUROOLQJ

%HFDXVH�5RVWNHU¶V FRQFOXVLRQ�WKDW�WKH�066$¶V�PDOH�RQO\�UHTXLUHPHQW�

SDVVHG�FRQVWLWXWLRQDO�PXVWHU�UHVWHG�VTXDUHO\�RQ�ZRPHQ¶V�H[FOXVLRQ�IURP�FRPEDW��

WKH�IDFW�WKDW�VXFK�H[FOXVLRQ�QR�ORQJHU�H[LVWV�YLWLDWHV�WKH�GHFLVLRQ¶V�FRQWUROOLQJ�

IRUFH��

,Q�5RVWNHU� WKH�&RXUW�VXUYH\HG�WKH�066$¶V�OHJLVODWLYH�KLVWRU\�DQG�GHHPHG�

WKH�FRPEDW�EDQ�WR�EH�WKH�FHQWUDO�MXVWLILFDWLRQ�IRU�H[HPSWLQJ�ZRPHQ�IURP�

UHJLVWUDWLRQ��



�

7KH H[LVWHQFH� RI� WKH� FRPEDW� UHVWULFWLRQV� FOHDUO\� LQGLFDWHV� WKH� EDVLV� IRU�
&RQJUHVV¶ GHFLVLRQ� WR� H[HPSW� ZRPHQ� IURP� UHJLVWUDWLRQ�� 7KH� SXUSRVH� RI�
UHJLVWUDWLRQ�ZDV�WR�SUHSDUH�IRU�WKH�GUDIW�RI�FRPEDW�WURRSV��6LQFH�ZRPHQ�DUH�
H[FOXGHG�IURP�FRPEDW��&RQJUHVV�FRQFOXGHG�WKDW� WKH\�ZRXOG�QRW�EH�QHHGHG�
LQ�WKH�HYHQW�RI�D�GUDIW��DQG�WKHUHIRUH�GHFLGHG�QRW�WR�UHJLVWHU�WKHP�

����8�6��DW�����:LWK�WKDW�UHFRJQLWLRQ��WKH�&RXUW�FRQFOXGHG�WKDW�ZRPHQ¶V�

LQHOLJLELOLW\�IRU�FRPEDW�³IXOO\�MXVWLILH>G@´�WKHLU�H[FOXVLRQ��,G� DW���� $FFRUGLQJO\��

WKH�'LVWULFW�&RXUW�FRUUHFWO\�IRXQG�WKDW�EHFDXVH�WKH�FRPEDW�EDQ�ZDV�OLIWHG�LQ�������

³>W@KH�GLVSRVLWLYH�IDFW�LQ�5RVWNHU²WKDW�ZRPHQ�ZHUH�LQHOLJLEOH�IRU�FRPEDW²FDQ�QR�

ORQJHU�MXVWLI\�WKH�066$¶V�JHQGHU�EDVHG�GLVFULPLQDWLRQ�´�2SLQLRQ�DW �����

$SSHOODQWV¶�LQVLVWHQFH�WKDW�WKLV�IXQGDPHQWDO�SROLF\�FKDQJH�³KDV�QR�EHDULQJ�

RQ�WKLV�&RXUW¶V�LQTXLU\´�LV�VSHFLRXV��$SSHOODQWV¶�%U��DW�����,Q�DVVHVVLQJ�ZKHWKHU�

&RQJUHVV¶ VWDWHG�MXVWLILFDWLRQ�IRU�D�JHQGHU�EDVHG�GUDIW�ZDV ³VXEVWDQWLDOO\�UHODWHG´�

WR�WKH LPSRUWDQW�JRYHUQPHQW�LQWHUHVW�LQ�UDLVLQJ�DQG�VXSSRUWLQJ�LWV�DUPHG�IRUFHV��WKH�

6XSUHPH�&RXUW�UHOLHG VTXDUHO\�RQ�ZRPHQ¶V�H[FOXVLRQ�IURP�FRPEDW�UROHV�

>,@W�LV�DSSDUHQW�WKDW�&RQJUHVV�ZDV�IXOO\�DZDUH�QRW�PHUHO\�RI�WKH�PDQ\�
IDFWV�DQG�ILJXUHV�SUHVHQWHG�WR�LW�E\�ZLWQHVVHV�ZKR�WHVWLILHG�EHIRUH�LWV�
&RPPLWWHHV��EXW�RI� WKH�FXUUHQW� WKLQNLQJ�DV� WR� WKH�SODFH�RI�ZRPHQ� LQ�
WKH�$UPHG�6HUYLFHV��,Q�VXFK�D�FDVH��ZH�FDQQRW�LJQRUH�&RQJUHVV¶�EURDG�
DXWKRULW\� FRQIHUUHG� E\� WKH� &RQVWLWXWLRQ� WR� UDLVH� DQG� VXSSRUW� DUPLHV�
ZKHQ�ZH� DUH� XUJHG� WR� GHFODUH� XQFRQVWLWXWLRQDO� LWV� VWXGLHG� FKRLFH� RI�
RQH�DOWHUQDWLYH�LQ�SUHIHUHQFH�WR�DQRWKHU�IRU�IXUWKHULQJ�WKDW�JRDO�



��

5RVWNHU����� 8�6��DW������������HPSKDVLV�DGGHG�� $V�WKH 'LVWULFW�&RXUW�FRUUHFWO\�

UXOHG��³LI�WKHUH�HYHU�ZDV�D�WLPH�WR�GLVFXVV�µWKH�SODFH�RI�ZRPHQ�LQ�WKH�$UPHG�

6HUYLFHV�¶�WKDW�WLPH�KDV�SDVVHG�´ 2SLQLRQ DW������

F� $SSHOODQWV¶�'HPDQG�IRU�'HIHUHQWLDO�5HYLHZ�,V�(UURQHRXV

)LQDOO\��$SSHOODQWV�DUJXH�WKDW�UHJDUGOHVV�RI�WKH�5RVWNHU FDVH��WKLV�&RXUW�RZHV

WKH�JRYHUQPHQW GHIHUHQWLDO�UHYLHZ� $SSHOODQWV¶�%U��DW��������7KH\�SXW�IRUZDUG�WZR�

FDVHV�LQ�VXSSRUW�RI�WKLV�SURSRVLWLRQ��DQG�ERWK�DUH�XQDYDLOLQJ��$V�WR�7UXPS�Y��

+DZDLL������6��&W���������������ZKLFK�DSSOLHG�UDWLRQDO�EDVLV�UHYLHZ�WR�WKH�

JRYHUQPHQW¶V�WUDYHO�EDQ��WKH�FDVH�LV�LQDSSRVLWH�IRU�WKUHH�UHDVRQV� )LUVW��WKH�&RXUW�LQ�

+DZDLL GHFODUHG�WKH�GLVSXWHG�UXOH�³QHXWUDO�RQ�LWV�IDFH´�DQG�³IDFLDOO\�QHXWUDO�WRZDUG�

UHOLJLRQ�´�ZKLFK�WKH�&RXUW�H[SUHVVO\�QRWHG�³LQIRUP>HG@�>LWV@�VWDQGDUG�RI�UHYLHZ�´�

,G� DW�������3ODLQO\��WKH�066$�LV�LQ�QR ZD\�QHXWUDO��LW�IDFLDOO\�GLVWLQJXLVKHV�RQ�WKH�

EDVLV�RI�VH[��6HFRQG��WR�WKH�H[WHQW�WKDW�+DZDLL FRQFHUQHG�WKH�FRQVWLWXWLRQDO�ULJKWV�

RI�8QLWHG�6WDWHV�UHVLGHQWV�RU�FLWL]HQV�EHFDXVH WKHLU�UHODWLYHV�ZHUH�EDUUHG�HQWU\�

XQGHU�WKH�WUDYHO�EDQ��WKH�&RXUW�PDGH�SODLQ�WKDW�LW�KDG�HQJDJHG�RQO\�LQ�D�

³FLUFXPVFULEHG�MXGLFLDO�LQTXLU\�´�FLWLQJ�WKH�3UHVLGHQW¶V�DXWKRULW\�RYHU�WKH�

� 7KH�IDFW�WKDW�&RQJUHVV�UHFHQWO\�GHFOLQHG�WR�DPHQG�WKH�066$�DQG�LQVWHDG�FUHDWHG�D�
&RPPLVVLRQ�WR�VWXG\�WKH�FRQWLQXLQJ�YLDELOLW\�RI�D�VH[�VHJUHJDWHG�GUDIW�GRHV�QRW�XQGHUPLQH�WKLV�
FRQFOXVLRQ��DV�$SSHOODQWV�XUJH��$SSHOODQWV¶ %U��DW�����5DWKHU��WKLV�&RXUW�VKRXOG�DGRSW�WKH�
FRQFOXVLRQ�RI�WKH�'LVWULFW�&RXUW�WKDW�WKRVH�DFWLRQV�DUH�LQVXIILFLHQWO\�LOOXPLQDWLQJ�WR�GHWHUPLQH�WKH�
RXWFRPH�KHUH���2SLQLRQ�DW�����Q����³>%@DVHG�RQ�WKH�UHFRUG�EHIRUH�WKH�FRXUW��&RQJUHVV�JHQHUDWHG�
YHU\�OLWWOH�GRFXPHQWDWLRQ�RQ�ZK\�LW�XOWLPDWHO\�GHFOLQHG�WR�DPHQG�WKH�066$��������7KXV��WKH�FRXUW�
PXVW�SULPDULO\�UHO\�RQ�FRQJUHVVLRQDO�UHFRUGV�IURP�SUHYLRXV�GHEDWHV�RQ�WKH�066$�´�



��

³DGPLVVLRQ�DQG�H[FOXVLRQ�RI�IRUHLJQ�QDWLRQDOV´�WR�DQG�IURP�WKH�FRXQWU\��DQ�LQWHUHVW�

WKDW�LV�DEVHQW�LQ�WKH�SUHVHQW�FDVH� ,G� DW����������

$V�WR�WKH�RWKHU�FDVH�UHOLHG�RQ�E\�$SSHOODQWV��)LDOOR�Y��%HOO������8�6������

��������WKHLU�SRUWUD\DO�RI�WKH�&RXUW�KDYLQJ DSSOLHG�D�VWDQGDUG�³DNLQ�WR�UDWLRQDO�

EDVLV�UHYLHZ�LQ�WKH�FORVHO\�UHODWHG�LPPLJUDWLRQ�FRQWH[W��HYHQ�WKRXJK�WKH�&RXUW�ZDV�

FRQVLGHULQJ�D�FODLP�RI�VH[�GLVFULPLQDWLRQ�´�$SSHOODQWV¶�%U��DW�����LV�DOVR RII�EDVH��

,Q�WKDW�FDVH��WKH�&RXUW�DQDO\]HG &RQJUHVV¶�SRZHU WR�GHWHUPLQH�ZKR�³PD\�ODZIXOO\�

HQWHU�WKH�FRXQWU\´²D�QDUURZ�FRQWH[W��DQG�RQH�QRW�SUHVHQWO\�DW�LVVXH��)LDOOR������

8�6��DW������$SSHOODQWV¶ DWWHPSW�WR�VKRHKRUQ�SDUWLFXODU�LPPLJUDWLRQ�FDVHV�LQWR�WKH�

YHU\�GLIIHUHQW�FRQWH[W�DW�LVVXH�LQ�WKLV�FDVH�LV IXUWKHU XQGHUFXW�E\�WKH�IDFW�WKDW�HYHQ�

LQ�WKH�LPPLJUDWLRQ�DQG�FLWL]HQVKLS�UHDOP��ZKHQ�VH[�GLVFULPLQDWLRQ�LV�LQYROYHG��WKH�

6XSUHPH�&RXUW�KDV IRXQG�KHLJKWHQHG�VFUXWLQ\�WR�EH�WKH�DSSURSULDWH�VWDQGDUG�RI�

UHYLHZ²SUHFHGHQW�WKDW�$SSHOODQWV WHOOLQJO\�IDLO�WR�DFNQRZOHGJH��,Q�6HVVLRQV�Y��

0RUDOHV�6DQWDQD������6��&W���������������IRU�H[DPSOH��WKH�&RXUW�IRXQG�WKDW�

KDYLQJ�GLIIHUHQW�UHVLGHQF\�UHTXLUHPHQWV�IRU�WUDQVPLWWLQJ FLWL]HQVKLS�WR D�FKLOG�ERUQ�

DEURDG�GHSHQGLQJ�RQ�ZKHWKHU�WKH�FLWL]HQ�SDUHQW�ZDV�PDOH�RU�IHPDOH�ZDV�

XQFRQVWLWXWLRQDO��,Q�VR�GRLQJ��LW�UHOLHG RQ�WKH�IDFW�WKDW�WKH�ODZ�DW�LVVXH�ZDV�³RI�WKH�

VDPH�JHQUH�DV�WKH�FODVVLILFDWLRQV�ZH�GHFODUHG�XQFRQVWLWXWLRQDO�LQ�5HHG��)URQWLHUR��

� 6LQFH�+DZDLL ZDV�LVVXHG��D�KDQGIXO�RI�DSSHOODWH�FRXUWV�DQG�VHYHUDO�ORZHU�FRXUWV�KDYH�UHMHFWHG�
DUJXPHQWV�E\�IHGHUDO�DJHQFLHV�WKDW�WKH�GHFLVLRQ�PDQGDWHV�UDWLRQDO�EDVLV�UHYLHZ�LQ�YDULRXV�
FRQWH[WV��DV�WKH�'LVWULFW�&RXUW�FRUUHFWO\�GLG�LQ�WKLV�FDVH��2SLQLRQ�DW������



��

:LHVHQIHOG��*ROGIDUE��DQG�:HVWFRWW��$V�LQ�WKRVH�FDVHV��KHLJKWHQHG�VFUXWLQ\�LV�LQ�

RUGHU�´�,G� DW�������$SSHOODQWV¶�DUJXPHQWV�IDLO��ERWK�LQ�WKHLU�LQWHUSUHWDWLRQ�RI�

+DZDLL DQG�)LDOOR VSHFLILFDOO\�DQG�LQ�WKHLU�DWWHPSW�WR�DQDORJL]H�WR�LPPLJUDWLRQ�DQG�

QDWLRQDOLW\�FDVH�ODZ�PRUH�JHQHUDOO\�

,,� 8QGHU�WKH�$SSURSULDWH +HLJKWHQHG�6FUXWLQ\�$QDO\VLV��WKH�066$�
9LRODWHV�WKH�(TXDO�3URWHFWLRQ�&ODXVH

,Q�VXSSRUW�RI�WKH�066$¶V�JHQGHU�EDVHG�GLVWLQFWLRQ��$SSHOODQWV DSSHDU�

FKLHIO\�WR�UHO\�RQ�³K\SRWKHVL]HG�RU�LQYHQWHG SRVW�KRF´ UDWLRQDOL]DWLRQV�DERXW�

&RQJUHVV¶ LQWHQWLRQV�WKDW�KDYH�ORQJ�EHHQ�UHFRJQL]HG�WR�IDOO�VKRUW�RI�EHLQJ

³VXEVWDQWLDOO\�UHODWHG´�WR�WKH�LPSRUWDQW�JRYHUQPHQW�LQWHUHVW�RI�PDLQWDLQLQJ�WKH�

DUPHG�VHUYLFHV� 9LUJLQLD������8�6��DW������$SSHOODQWV¶�VXSSRVLWLRQV�DQG�FRQMHFWXUH�

DUH�IXUWKHU ULGGOHG�ZLWK SUHFLVHO\�WKH�VRUW�RI�³DUFKDLF�DQG�RYHUEURDG�

JHQHUDOL]DWLRQV´ DERXW�ZRPHQ¶V�FDSDFLWLHV�WKDW�ZLOO�QRW�VDWLVI\�KHLJKWHQHG�VFUXWLQ\��

DV�HYHQ�5RVWNHU DJUHHG��5RVWNHU������8�6��DW��� �TXRWLQJ�6FKOHVLQJHU������8�6��DW�

����� )RU�H[DPSOH��$SSHOODQWV�DUJXH��

³&RQJUHVV�TXLWH�XQGHUVWDQGDEO\�FRXOG�KDYH�GLVWLQJXLVKHG�EHWZHHQ�WKH�WZR�
VH[HV�IRU�SXUSRVHV�RI�GUDIW�UHJLVWUDWLRQ�´�$SSHOODQWV¶�%U��DW��� �HPSKDVLV�
DGGHG��

:RPHQ¶V�K\SRWKHVL]HG�XQZLOOLQJQHVV�RU�LQDELOLW\�WR�VHUYH�LQ�FRPEDW�UROHV�
³FRXOG�KDYH SDUWLFXODU�UHVRQDQFH�LI�PLOLWDU\�WUDLQLQJ�UHVRXUFHV�ZHUH�VWUHWFKHG�
WKLQ�LQ�WKH�HYHQW�RI�D�VXGGHQ�DQG�XQH[SHFWHG�XUJHQW�QHHG�WR�WUDLQ�QHZO\�
GUDIWHG�WURRSV�´ LG� DW��� �HPSKDVLV�DGGHG��

&RQJUHVV�³FRXOG�UDWLRQDOO\�KDYH�XQGHUVWRRG WKDW�PDNLQJ�ZRPHQ�HOLJLEOH�WR�
YROXQWHHU�IRU�FRPEDW�SRVLWLRQV�ZRXOG�QRW�DXWRPDWLFDOO\�UHQGHU�WKHP�MXVW�DV�



��

OLNHO\�DV�PHQ�WR�VHUYH�LQ�DOO�FRPEDW�SRVLWLRQV��7KDW�ZDV�FHUWDLQO\�WUXH�LQ�
������DV�ZHOO�DV�WRGD\��ZKHQ�&RQJUHVV�FRXOG�KDYH�H[SHFWHG WKDW�SK\VLFDO�
GLIIHUHQFHV�EHWZHHQ�PHQ�DQG�ZRPHQ�PLJKW�PHDQ�WKDW�ZRPHQ�ZHUH�OHVV�
OLNHO\�WR�VHUYH�HIIHFWLYHO\�LQ�DW�OHDVW�FHUWDLQ�NLQGV�RI�FRPEDW�UROHV��VXFK�DV�
WKRVH�UHTXLULQJ�FHUWDLQ�OHYHOV�RI�SK\VLFDO�VWUHQJWK���HYHQ�LI�WKHLU�VH[�GLG�QRW�
UHQGHU�WKHP�FDWHJRULFDOO\�LQHOLJLEOH�IRU�WKRVH�UROHV�´�LG��DW������ �HPSKDVLV�
DGGHG��

3K\VLFDO�GLIIHUHQFHV�EHWZHHQ�PHQ�DQG�ZRPHQ�³OLNHO\�LQIRUPHG &RQJUHVV¶
GHFLVLRQ�WR�µUHFRJQL]H> @�DQG�HQGRUVH>�@¶�WKH�WKHQ�FXUUHQW�H[FOXVLRQ�RI�
ZRPHQ�IURP�FRPEDW�SRVLWLRQV�´�LG� DW�����HPSKDVLV�DGGHG��

3K\VLFDO�GLIIHUHQFHV�³DOVR�OLNHO\�LQIRUPHG &RQJUHVV¶ GHFLVLRQ�LQ������QRW�WR�
UHTXLUH�WKDW�DQ\�FKDQJHV�LQ�ZRPHQ¶V�UHJLVWUDWLRQ�VWDWXV�RFFXU�LQ�ORFNVWHS�
ZLWK�FKDQJHV�LQ�ZRPHQ¶V�HOLJLELOLW\�IRU�FRPEDW�SRVLWLRQV�´�LG� �HPSKDVLV�
DGGHG��

³(YHQ�DVVXPLQJ�>WKDW�FRQFHUQV�WKDW ZRPHQ�VHUYLFHPHPEHUV�ZRXOG�QRW�EH�
ZHOFRPH�LQ�FHUWDLQ�SDUWV�RI�WKH�ZRUOG@ FRXOG�HYHQWXDOO\�EH�PLWLJDWHG��D�
SUHPLVH�&RQJUHVV�XQGHUVWDQGDEO\�FRXOG�KDYH�EHHQ XQFHUWDLQ�RI���&RQJUHVV�
FRXOG�UDWLRQDOO\ KDYH�XQGHUVWRRG�WKDW�WKH�LVVXHV�HLWKHU�KDG�QRW�\HW�EHHQ�
VXFFHVVIXOO\�PLWLJDWHG��RU�ZRXOG�UHTXLUH�WKH�H[SHQGLWXUH�RI�VLJQLILFDQW�
UHVRXUFHV�WR�PLWLJDWH�´ LG��DW������ �HPSKDVLV DGGHG��

7KH�'LVWULFW�&RXUW�FRUUHFWO\�FRQFOXGHG�WKDW�HDFK�RI�$SSHOODQWV¶�K\SRWKHVL]HG�

MXVWLILFDWLRQV IRU�D�PDOH�RQO\�GUDIW�DSSHDUV�WR�EH�WKH�³µDFFLGHQWDO�E\�SURGXFW�RI�D�

WUDGLWLRQDO�ZD\�RI�WKLQNLQJ�DERXW�IHPDOHV�¶�UDWKHU�WKDQ�D�UREXVW��VWXGLHG�SRVLWLRQ�´�

2SLQLRQ�DW���������LQWHUQDO�FLWDWLRQV�RPLWWHG���DQG�WKHUHIRUH�GR�QRW�VXUYLYH�

KHLJKWHQHG�VFUXWLQ\� 6HH DOVR�9LUJLQLD������8�6��DW������JHQGHU�EDVHG�

FODVVLILFDWLRQV�ZLOO�QRW�VXUYLYH�FRQVWLWXWLRQDO�UHYLHZ�LI�WKH\�³UHO\�RQ�RYHUEURDG�

JHQHUDOL]DWLRQV�DERXW�WKH�GLIIHUHQW�WDOHQWV��FDSDFLWLHV��RU�SUHIHUHQFHV�RI�PDOHV�DQG�

IHPDOHV´���0RUDOHV�6DQWDQD������6��&W��DW�������WR�VDWLVI\�KHLJKWHQHG�UHYLHZ��³WKH�



��

>JHQGHU�EDVHG@�FODVVLILFDWLRQ�PXVW�VXEVWDQWLDOO\�VHUYH�DQ�LPSRUWDQW�JRYHUQPHQWDO�

LQWHUHVW�WRGD\´²LW�LV�LQVXIILFLHQW�WKDW�WKH�ODZ�VHUYHG�DQ�LPSRUWDQW�LQWHUHVW�LQ�WKH�

SDVW���TXRWLQJ 2EHUJHIHOO�Y��+RGJHV������6��&W������������������� �HPSKDVLV�LQ�

RULJLQDO���

8QTXHVWLRQDEO\��WKH�FRPEDW�EDQ�WKDW�IRUPHG�WKH�EDVLV�RI�&RQJUHVV¶ GHFLVLRQ�

LQ������LWVHOI�UHVWHG�RQ�RYHUEURDG�JHQHUDOL]DWLRQV�DERXW�WKH�GLIIHUHQW�WDOHQWV��

FDSDFLWLHV��RU�SUHIHUHQFHV�RI�PDOHV�DQG�IHPDOHV� %XW�WKH�OLIWLQJ�RI�WKDW�EDQ LQ������

VKRXOG�EH�VHHQ�IRU�ZKDW�LW�ZDV��D�UHMHFWLRQ�RI�VXFK�JHQHUDOL]DWLRQV�DQG�DQ�

DFNQRZOHGJPHQW�WKDW�ZRPHQ�DUH�FDSDEOH�RI�IRUPDOO\�DVVXPLQJ�DOO�UROHV�LQ�RXU�

QDWLRQ¶V�DUPHG�IRUFHV�� &RQWUDU\�WR�$SSHOODQWV¶�GLVLQJHQXRXV�VXJJHVWLRQ�WKDW�ZKHQ�

WKH�LQWHJUDWLRQ�RI�DOO�EUDQFKHV ZDV�RUGHUHG�LQ����� WKHQ�6HFUHWDU\�RI�'HIHQVH�$VK�

&DUWHU�³H[SODLQHG�KRZ�WKH�QHZ�SROLF\�ZRXOG�QRW UHVXOW�LQ�DQ�LPPHGLDWH�µIXOO�

LQWHJUDWLRQ�¶´ $SSHOODQWV¶�%U��DW��� �HPSKDVLV�DGGHG���6HFUHWDU\�&DUWHU�ZDV�

HPSKDWLF WKDW�LQWHJUDWLRQ�VKRXOG�EH�FRPSOHWH��DQG�VKRXOG�PRYH�IRUZDUG�

H[SHGLWLRXVO\��,QGHHG��6HFUHWDU\�&DUWHU�UHMHFWHG�D�UHTXHVW�E\�WKH�0DULQH�&RUSV�WR�

PDLQWDLQ�LWV�EDQ�RQ�ZRPHQ�LQ�FRPEDW��LQVWHDG�GLUHFWLQJ��³>D@Q\RQH��ZKR�FDQ�PHHW�

� 'HVSLWH�WKH�KLVWRULF�UHVWULFWLRQV�RQ�WKHLU�SDUWLFLSDWLRQ��ZRPHQ�DOZD\V�KDYH�VHUYHG�LQ�WKH
PLOLWDU\�GHIHQVH�RI�WKH�FRXQWU\��,Q�WKH�5HYROXWLRQDU\�DQG�&LYLO�:DUV��ZRPHQ�VHUYHG�DV�QXUVHV��
VSLHV��DQG�FRRNV��DQG�VRPH�IRXJKW��GLVJXLVLQJ�WKHPVHOYHV�DV�PHQ��$SSUR[LPDWHO\��������ZRPHQ�
VHUYHG�LQ�XQLIRUP�LQ�:RUOG�:DU�,��PRVWO\�DV�QXUVHV��,Q�:RUOG�:DU�,,��WKDW�QXPEHU�LQFUHDVHG�
WHQIROG�WR���������ZRPHQ�VHUYLQJ�LQ�XQLIRUP��SULPDULO\�LQ�VHSDUDWH�ZRPHQ
V�DX[LOLDU\�DQG�RWKHU�
VHUYLFHV� 6HH�JHQHUDOO\�(ULQ�%ODNHPRUH��³+RZ�:RPHQ�)RXJKW�7KHLU�:D\�,QWR�WKH�8�6��$UPHG�
)RUFHV�´ +LVWRU\�FRP �)HE� �����������DYDLODEOH�DW KWWSV���ZZZ�KLVWRU\�FRP�QHZV�ZRPHQ�
IRXJKW�DUPHG�IRUFHV�ZDU�VHUYLFH�
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RSHUDWLRQDOO\�UHOHYDQW�DQG�JHQGHU�QHXWUDO VWDQGDUGV��UHJDUGOHVV�RI�JHQGHU��VKRXOG�

KDYH�WKH�RSSRUWXQLW\�WR�VHUYH�LQ�DQ\�SRVLWLRQ�´�0HPRUDQGXP IURP�6HFUHWDU\�RI�

'HIHQVH�WR�6HFUHWDULHV�RI�WKH�0LOLWDU\�'HSDUWPHQWV�RQ�,PSOHPHQWDWLRQ�*XLGDQFH�

IRU�WKH�)XOO�,QWHJUDWLRQ�RI�:RPHQ�LQ�WKH�$UPHG�)RUFHV��'HF������������DYDLODEOH�DW

KWWSV���GRG�GHIHQVH�JRY�3RUWDOV���'RFXPHQWV�SXEV�26'����������SGI� 6HFUHWDU\�

&DUWHU�IXUWKHU�GLUHFWHG�WKH�6HFUHWDULHV�RI�WKH�0LOLWDU\ WR�VXEPLW�ILQDO��GHWDLOHG�

LPSOHPHQWDWLRQ�SODQV�IRU�WKH�RSHQLQJ�RI�DOO�PLOLWDU\�RFFXSDWLRQDO�VSHFLDOWLHV��

FDUHHU�ILHOGV��DQG�EUDQFKHV�IRU�DFFHVVLRQ�E\�ZRPHQ�IRU�DSSURYDO�QR�ODWHU�WKDQ�

-DQXDU\��������� ,G�

3ODLQO\��DV�WKH�'LVWULFW�&RXUW�FRQFOXGHG��³ZKLOH�KLVWRULFDO�UHVWULFWLRQV�RQ�

ZRPHQ�LQ�WKH�PLOLWDU\�PD\�KDYH�MXVWLILHG�SDVW�GLVFULPLQDWLRQ��PHQ�DQG�ZRPHQ�DUH�

QRZ�µVLPLODUO\�VLWXDWHG�IRU�SXUSRVHV�RI�D�GUDIW�RU�UHJLVWUDWLRQ�IRU�D�GUDIW�¶´�2SLQLRQ�

DW������TXRWLQJ 5RVWNHU������8�6��DW�����

&21&/86,21

)RU�WKH�IRUHJRLQJ�UHDVRQV��DPLFL VXEPLW�WKDW�WKH )LIWK�&LUFXLW�VKRXOG�DIILUP�

WKH 'LVWULFW�&RXUW¶V�FRUUHFW FRQFOXVLRQ WKDW�KHLJKWHQHG�VFUXWLQ\�VKRXOG�DSSO\�WR�WKLV�

FDVH��DQG�WKDW�XQGHU�WKDW�ULJRURXV�VWDQGDUG��WKH�066$�LV�XQFRQVWLWXWLRQDO��

5HVSHFWIXOO\�6XEPLWWHG�

V�$QGUH�,YDQ�6HJXUD
$QGUH�,YDQ�6HJXUD
$QMDOL�9��6DOYDGRU
%ULDQ�.ORVWHUERHU�
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$&/8 )281'$7,21�2)�7(;$6
�����.DW\�)UHHZD\��6XLWH����
+RXVWRQ��7;������
��������������

*LOOLDQ�7KRPDV
:20(1¶6�5,*+76�352-(&7
$0(5,&$1�&,9,/�/,%(57,(6�81,21�

)281'$7,21
����%URDG�6WUHHW
1HZ�<RUN��1<������
��������������

$WWRUQH\V IRU $PLFL�&XULDH�
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&(57,),&$7(�2)�&203/,$1&(

��� 7KLV�EULHI�FRPSOLHV�ZLWK�WKH�W\SH�YROXPH�OLPLWDWLRQ��DV�SURYLGHG�LQ�

)HG��5��$SS��3�����D�����EHFDXVH��H[FOXVLYH�RI�WKH�H[HPSWHG�SRUWLRQV�RI�WKH�EULHI��

WKH�EULHI�FRQWDLQV������ ZRUGV�

��� 7KLV�EULHI�FRPSOLHV�ZLWK�WKH�W\SH�IDFH�UHTXLUHPHQWV��DV�SURYLGHG�LQ�

)HG��5��$SS��3�����D������DQG�WKH�W\SH�VW\OH�UHTXLUHPHQWV��DV�SURYLGHG�LQ�)HG��5��

$SS��3�����D������EHFDXVH�WKH�EULHI�KDV�EHHQ�SUHSDUHG�LQ�SURSRUWLRQDOO\�VSDFHG�

W\SHIDFH�XVLQJ�0LFURVRIW�:RUG��LQ����SRLQW�7LPHV�1HZ�5RPDQ�IRQW�

��� $V�SHUPLWWHG�E\�)HG��5��$SS��3�����J������WKH�XQGHUVLJQHG�KDV�UHOLHG�

XSRQ�WKH�ZRUG�FRXQW�IHDWXUH�RI�WKLV�ZRUG�SURFHVVLQJ�V\VWHP�LQ�SUHSDULQJ�WKLV�

FHUWLILFDWH�

'DWHG��2FWREHU��������� �V��$QGUH�,YDQ�6HJXUD
$QGUH�,YDQ�6HJXUD
$&/8 )281'$7,21�2)�7(;$6� ,1&�

&(57,),&$7(�2)�6(59,&(

7KLV�ZLOO�FHUWLI\�WKDW�WKH�IRUHJRLQJ�EULHI ZDV�ILOHG�HOHFWURQLFDOO\�DQG�VHUYHG�

RQ�2FWREHU���� ���� E\�WKH�&RXUW¶V�(&)�V\VWHP�XSRQ�DOO�FRXQVHO�RI�UHFRUG�

�V��$QGUH�,YDQ�6HJXUD
$QGUH�,YDQ�6HJXUD
$&/8 )281'$7,21�2)�7(;$6� ,1&�
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$33(1',;��,17(5(676�2)�$0,&,�&85,$(

7KH�$PHULFDQ�&LYLO�/LEHUWLHV�8QLRQ�)RXQGDWLRQ�RI�7H[DV �³$&/8�RI�

7H[DV´��LV�D�QRQSDUWLVDQ�RUJDQL]DWLRQ�ZLWK�DSSUR[LPDWHO\��������PHPEHUV�DFURVV�

WKH�VWDWH��)RXQGHG�LQ�������WKH�$&/8�RI�7H[DV�LV�KHDGTXDUWHUHG�LQ�+RXVWRQ�DQG�LV�

RQH�RI�WKH�ODUJHVW�$&/8�DIILOLDWHV�LQ�WKH�QDWLRQ��7KH�$&/8�RI�7H[DV�LV�WKH�VWDWH¶V

IRUHPRVW�GHIHQGHU�RI�WKH�FLYLO�OLEHUWLHV�DQG�FLYLO�ULJKWV�RI�DOO�7H[DQV�DV�JXDUDQWHHG�

E\�WKH�8�6��&RQVWLWXWLRQ�DQG�RXU�QDWLRQ¶V�FLYLO�ULJKWV�ODZV��7KH�$&/8�RI�7H[DV�

UHJXODUO\�ILOHV�DPLFXV EULHIV�RQ�FLYLO�ULJKWV�DQG�FRQVWLWXWLRQDO�LVVXHV��LQFOXGLQJ�

FDVHV�EHIRUH�WKLV�&RXUW��

7KH�$PHULFDQ�&LYLO�/LEHUWLHV�8QLRQ �³$&/8´��LV�D�QDWLRQZLGH��QRQSURILW��

QRQSDUWLVDQ�RUJDQL]DWLRQ�ZLWK�QHDUO\���PLOOLRQ�PHPEHUV�DQG�VXSSRUWHUV�GHGLFDWHG�

WR�GHIHQGLQJ�WKH�SULQFLSOHV�RI�OLEHUW\�DQG�HTXDOLW\�HPERGLHG�LQ�WKH�&RQVWLWXWLRQ��

7KH�$&/8�:RPHQ¶V�5LJKWV�3URMHFW��³:53´���FR�IRXQGHG�LQ������E\�5XWK�%DGHU�

*LQVEXUJ��LV�D�OHDGHU�LQ�WKH�HIIRUW�WR�HQVXUH�ZRPHQ¶V�IXOO�HTXDOLW\�LQ�$PHULFDQ�

VRFLHW\��LQFOXGLQJ�LQ�WKH�DUPHG�VHUYLFHV�DQG�LQ�FRPEDW��8QGHU�*LQVEXUJ¶V�

OHDGHUVKLS��EHJLQQLQJ�ZLWK�5HHG�Y��5HHG������8�6�������������:53�OLWLJDWHG�WKH�

IRXQGDWLRQDO�6XSUHPH�&RXUW�MXULVSUXGHQFH�WKDW�ZRQ�UHFRJQLWLRQ�RI�WKH�KHLJKWHQHG�

VFUXWLQ\�DSSOLFDEOH�WR�FRQVWLWXWLRQDO�FKDOOHQJHV�WR�JHQGHU�FODVVLILFDWLRQV��LQFOXGLQJ�

VHUYLFHZRPHQ¶V�ULJKW�WR�UHFHLYH�HTXDO�PLOLWDU\�EHQHILWV��6HH�)URQWLHUR�Y��
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5LFKDUGVRQ������8�6��������������$V�GLUHFW�FRXQVHO�DQG�DV�DPLFXV��:53�DOVR�ORQJ�

KDV�DGYDQFHG�PDOH�OLWLJDQWV¶�XVH�RI�WKH�KHLJKWHQHG�VFUXWLQ\�GRFWULQH�WR�DGGUHVV�VH[�

VWHUHRW\SHV��ERWK�LQVLGH�DQG�RXWVLGH�WKH�PLOLWDU\�FRQWH[W��6HH��H�J���5RVWNHU�Y��

*ROGEHUJ������8�6�������������&DOLIDQR�Y��*ROGIDUE������8�6��������������&UDLJ�Y��

%RUHQ������8�6��������������:HLQEHUJHU�Y��:LHVHQIHOG������8�6��������������.DKQ�

Y��6KHYLQ������8�6������������� 6WUXFN�Y��6HF¶\ RI�'HIHQVH������8�6���������������

0RVW�UHFHQWO\��:53�FKDOOHQJHG�WKH�8�6��'HSDUWPHQW�RI�'HIHQVH¶V�EDQ�RQ�ZRPHQ�

VHUYLQJ�LQ�FRPEDW�UROHV��D�ODZVXLW�WKDW�UHPDLQV�SHQGLQJ��:53�LV�GHGLFDWHG�WR�

HQVXULQJ�WKDW�WDOHQWHG��H[SHULHQFHG��DQG�VNLOOHG�ZRPHQ�DUH�QRW�H[FOXGHG�IURP�

DSSO\LQJ�RU�VHUYLQJ�LQ�WKH�8�6��PLOLWDU\��LQ�DQ\�UROH��VROHO\�EHFDXVH�RI�WKHLU�JHQGHU�

�WR���1DWLRQDO�$VVRFLDWLRQ�RI�:RUNLQJ�:RPHQ LV�D����\HDU�ROG�QDWLRQDO�

PHPEHUVKLS�RUJDQL]DWLRQ�RI�GLUHFWO\�LPSDFWHG�ZRPHQ�GHGLFDWHG�WR�DFKLHYLQJ�

HFRQRPLF�MXVWLFH DQG�HQGLQJ�DOO�IRUPV�RI�GLVFULPLQDWLRQ���WR��KDV�D�ORQJ�KLVWRU\�RI�

VXSSRUWLQJ�ORFDO��VWDWH��DQG�QDWLRQDO�PHDVXUHV�WR�FRPEDW�GLVFULPLQDWLRQ��7KH�

RXWFRPH�RI�WKLV�FDVH�ZLOO�GLUHFWO\�DIIHFW�RXU�PHPEHUV¶�DQG�FRQVWLWXHQWV¶�ULJKWV�DQG�

HFRQRPLF�ZHOO�EHLQJ��DQG�WKDW�RI�WKHLU�IDPLOLHV�

$�%HWWHU�%DODQFH LV�D�QDWLRQDO�QRQ�SURILW�OHJDO�DGYRFDF\�RUJDQL]DWLRQ�EDVHG�

LQ�1HZ�<RUN��1<�DQG�1DVKYLOOH��71�IRXQGHG�ZLWK�WKH�JRDO�RI�HQVXULQJ�WKDW�

ZRUNHUV�FDQ�PHHW�WKH�FRQIOLFWLQJ�GHPDQGV�RI�WKHLU�MREV�DQG�IDPLO\�QHHGV��DQG�WKDW�

ZRPHQ�DQG�PRWKHUV�FDQ�HDUQ�WKH�IDLU�DQG�HTXDO�ZDJHV�WKH\�GHVHUYH��ZLWKRXW�
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FRPSURPLVLQJ�WKHLU�KHDOWK�RU�VDIHW\��7KURXJK�OHJLVODWLYH�DGYRFDF\��OLWLJDWLRQ��

UHVHDUFK��DQG�SXEOLF�HGXFDWLRQ��$�%HWWHU�%DODQFH�KDV�DGYDQFHG�PDQ\�SLRQHHULQJ�

VROXWLRQV�RQ�WKH�IHGHUDO��VWDWH��DQG�ORFDO�OHYHOV�GHVLJQHG�WR�FRPEDW�JHQGHU�EDVHG�

GLVFULPLQDWLRQ�DQG�OHYHO�WKH�SOD\LQJ�ILHOG�IRU�ZRPHQ�DQG�IDPLOLHV��7KH�

RUJDQL]DWLRQ�DOVR�UXQV�D�IUHH�OHJDO�FOLQLF�LQ�ZKLFK�WKH�GLVFULPLQDWRU\�WUHDWPHQW�RI�

ZRPHQ�LQ�YLRODWLRQ�RI�7LWOH�9,,�DQG�RWKHU�VWDWH DQG�ORFDO�ODZV�FDQ�EH�VHHQ�

ILUVWKDQG�

*HQGHU�-XVWLFH LV�D�QRQSURILW�OHJDO�DGYRFDF\�RUJDQL]DWLRQ�EDVHG�LQ�

0LQQHVRWD�WKDW�ZRUNV�WR�DGYDQFH�JHQGHU�HTXLW\�WKURXJK�WKH�ODZ��$V�SDUW�RI�LWV�

OLWLJDWLRQ�SURJUDP��*HQGHU�-XVWLFH�SURYLGHV�OHJDO�DGYRFDF\�DV�DPLFXV�FXULDH LQ�

FDVHV�LQYROYLQJ�LVVXHV�RI�JHQGHU�GLVFULPLQDWLRQ DQG�DOVR�UHSUHVHQWV�LQGLYLGXDOV�LQ�

OLWLJDWLRQ��*HQGHU�-XVWLFH�KDV�UHSUHVHQWHG�PHQ��ZRPHQ��DQG�QRQ�ELQDU\�SHRSOH�ZKR�

KDYH�H[SHULHQFHG�VH[�GLVFULPLQDWLRQ��*HQGHU�-XVWLFH�KDV�DQ�LQWHUHVW�LQ�HOLPLQDWLQJ�

DOO�IRUPV�RI�JHQGHU�RSSUHVVLRQ�DQG�NQRZV WKDW�SHRSOH�RI�DOO�JHQGHUV�VXIIHU�ZKHUH�

WKHUH�LV�JHQGHU�LQMXVWLFH�

.:+�/DZ�&HQWHU�IRU�6RFLDO�-XVWLFH�DQG�&KDQJH LV�D�QRQ�SURILW�/DZ�

&HQWHU�IRFXVHG�RQ�DGYDQFLQJ�HFRQRPLF�RSSRUWXQLWLHV�DQG�HTXDOLW\�IRU�ZRPHQ�DQG�

JLUOV�LQ�WKH�6RXWK�DQG�6RXWKZHVW��,W ZRUNV WR�HQVXUH�WKDW�ZRPHQ�DQG�JLUOV�KDYH�

HTXDO�DFFHVV�WR�WKH�IXOO�UDQJH�RI�SURWHFWLRQV�SURYLGHG�XQGHU�WKH�8QLWHG�6WDWHV�
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&RQVWLWXWLRQ��$FFRUGLQJO\��WKH�/DZ�&HQWHU�LV�XQLTXHO\�TXDOLILHG�WR�FRPPHQW�RQ�WKH�

GHFLVLRQ�WR�EH�UHQGHUHG�LQ�WKLV�FDVH�

7KH�1DWLRQDO�2UJDQL]DWLRQ�IRU�:RPHQ�)RXQGDWLRQ �³12:�)RXQGDWLRQ´��

LV�D�����F�����HQWLW\�DIILOLDWHG�ZLWK�WKH�1DWLRQDO�2UJDQL]DWLRQ�IRU�:RPHQ��WKH�

ODUJHVW�JUDVVURRWV�IHPLQLVW�DFWLYLVW�RUJDQL]DWLRQ�LQ�WKH�8QLWHG�6WDWHV�ZLWK�FKDSWHUV�

LQ�HYHU\�VWDWH�DQG�WKH�'LVWULFW�RI�&ROXPELD���12:�)RXQGDWLRQ�LV�FRPPLWWHG�WR�

DGYDQFLQJ�HTXDO�RSSRUWXQLW\��DPRQJ�RWKHU�REMHFWLYHV��DQG�ZRUNV�WR�HQG�VH[�EDVHG�

SD\�GLVFULPLQDWLRQ���

7KH�1DWLRQDO�:RPHQ¶V�/DZ�&HQWHU LV�D�QRQSURILW�OHJDO�DGYRFDF\�

RUJDQL]DWLRQ�GHGLFDWHG�WR�WKH�DGYDQFHPHQW�DQG�SURWHFWLRQ�RI�ZRPHQ¶V�OHJDO�ULJKWV

DQG�WKH�ULJKWV�RI�DOO�SHRSOH�WR�EH�IUHH�IURP�VH[�GLVFULPLQDWLRQ��6LQFH�LWV�IRXQGLQJ�LQ�

������WKH�&HQWHU�KDV�IRFXVHG�RQ�LVVXHV�RI�NH\�LPSRUWDQFH�WR�ZRPHQ�DQG�WKHLU�

IDPLOLHV��LQFOXGLQJ�HFRQRPLF�VHFXULW\��HPSOR\PHQW��HGXFDWLRQ��DQG�KHDOWK��ZLWK�

SDUWLFXODU�IRFXV�RQ�WKH�QHHGV�RI�ORZ�LQFRPH�ZRPHQ�DQG�WKRVH�ZKR�IDFH�PXOWLSOH�

DQG�LQWHUVHFWLQJ�IRUPV�RI�GLVFULPLQDWLRQ��7KH�&HQWHU�KDV�SDUWLFLSDWHG�DV�FRXQVHO�RU�

DPLFXV�FXULDH LQ�D�UDQJH�RI�FDVHV�EHIRUH�WKH�6XSUHPH�&RXUW�DQG�WKH�IHGHUDO�&RXUWV�

RI�$SSHDOV�WR�VHFXUH�HTXDO�WUHDWPHQW�DQG�RSSRUWXQLW\�IRU�ZRPHQ�LQ�DOO�DVSHFWV�RI�

VRFLHW\�WKURXJK�HQIRUFHPHQW�RI�WKH�&RQVWLWXWLRQ�DQG�RXU�ODZV�SURKLELWLQJ�VH[�

GLVFULPLQDWLRQ�
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7KH�:RPHQ¶V�/DZ�&HQWHU�RI�0DU\ODQG��,QF��LV�D�QRQSURILW��SXEOLF�

LQWHUHVW��PHPEHUVKLS�RUJDQL]DWLRQ�RI�DWWRUQH\V�DQG�FRPPXQLW\�PHPEHUV�ZLWK�D�

JRDO�RI�LPSURYLQJ�DQG�SURWHFWLQJ�WKH�OHJDO�ULJKWV�RI�ZRPHQ��(VWDEOLVKHG�LQ�������

WKH�:RPHQ¶V�/DZ�&HQWHU�DFKLHYHV�LWV�PLVVLRQ�WKURXJK�GLUHFW�OHJDO�UHSUHVHQWDWLRQ��

UHVHDUFK��SROLF\�DQDO\VLV��OHJLVODWLYH�LQLWLDWLYHV��HGXFDWLRQ DQG�LPSOHPHQWDWLRQ�RI�

LQQRYDWLYH�OHJDO�VHUYLFHV�SURJUDPV�WR�SDYH�WKH�ZD\�IRU�V\VWHPDWLF�FKDQJH���,WV

PLVVLRQ�LV�WR�HQVXUH�WKH�SK\VLFDO�VDIHW\��HFRQRPLF�VHFXULW\��DQG�ERGLO\�DXWRQRP\�

RI�ZRPHQ�± WKURXJK�LQFUHDVLQJ�DFFHVV�WR�MXVWLFH�DQG�E\�HQVXULQJ�RXU�ODZV�DUH�IDLUO\�

DQG�MXVWO\�DGPLQLVWHUHG���

7KH�:RPHQ¶V�/DZ�3URMHFW��³:/3´� LV�D�QRQ�SURILW�OHJDO�DGYRFDF\�

RUJDQL]DWLRQ�ZLWK�RIILFHV�LQ�3KLODGHOSKLD�DQG�3LWWVEXUJK��3HQQV\OYDQLD��)RXQGHG�LQ�

������:/3¶V�PLVVLRQ�LV�WR�FUHDWH�D�PRUH�MXVW�DQG�HTXLWDEOH�VRFLHW\�E\�DGYDQFLQJ�

WKH�ULJKWV�DQG�VWDWXV�RI�ZRPHQ�WKURXJK�KLJK�LPSDFW�OLWLJDWLRQ��SROLF\�DGYRFDF\��

SXEOLF�HGXFDWLRQ��DQG�LQGLYLGXDO�FRXQVHOLQJ��7KURXJKRXW�LWV�KLVWRU\��:/3�KDV�

ZRUNHG�WR�HOLPLQDWH�GLVFULPLQDWLRQ�EDVHG�RQ�VH[��VH[�VWHUHRW\SLQJ��DQG�VH[�EDVHG�

FODVVLILFDWLRQV��,W�EULQJV DQG�VXSSRUWV OLWLJDWLRQ�FKDOOHQJLQJ�GLVFULPLQDWRU\�

SUDFWLFHV�SURKLELWHG�E\�FLYLO�ULJKWV�ODZV�DQG�WKH�&RQVWLWXWLRQ�


