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81,7('�67$7(6�',675,&7�&2857

($67(51�',675,&7�2)�&$/,)251,$

,1752'8&7,21

,Q�������0DULSRVD�&RXQW\��WKH�³&RXQW\´��EURXJKW�FULPLQDO�FKDUJHV�DJDLQVW�3ODLQWLII�-HUU\�

&R[��³&R[´� LQ�FRQQHFWLRQ�ZLWK�D�UDSH�WKDW�DOOHJHGO\�RFFXUUHG�RQ�SURSHUW\�RZQHG�E\�&R[ �WKH�

³3URSHUW\´���7KH�FKDUJHV�ZHUH�XOWLPDWHO\�GURSSHG��EXW ZKLOH WKH�FULPLQDO�FDVH�ZDV VWLOO SHQGLQJ��WKH�

&RXQW\ VHFXUHG�DQ�H[SDQVLYH FLYLO�ZDUUDQW�WR�LQVSHFW WKH�3URSHUW\��LGHQWLILHG�PRUH�WKDQ�����SXWDWLYH�

FRGH�YLRODWLRQV� DQG LQLWLDWHG D�UHFHLYHUVKLS��WKH�³5HFHLYHUVKLS´��LQ�ZKLFK 0DUN�$GDPV��³$GDPV´��

DQG�KLV�FRPSDQ\��&DOLIRUQLD�5HFHLYHUVKLS *URXS��³&5*�´�DQG�WRJHWKHU�ZLWK�$GDPV��WKH�³5HFHLYHU´��

ZHUH�WDVNHG�ZLWK�EULQJLQJ &R[¶V�SURSHUW\�XS�WR�FRGH� 7KH�5HFHLYHU�XOWLPDWHO\�SXW�WKH�3URSHUW\�RQ�

WKH�PDUNHW�WR�UHFRYHU�PDQ\ WKRXVDQGV�RI�GROODUV�LQ�FRVWV�UHODWLQJ�WR�WKH�5HFHLYHUVKLS� DQG�&R[�IRXQG�

KLPVHOI�GHVWLWXWH�DQG�KRPHOHVV�

&R[�ILOHG�WKLV�DFWLRQ�RQ�$XJXVW����������DOOHJLQJ�PXOWLSOH�FODLPV�XQGHU�VWDWH�DQG�IHGHUDO�

-(55<�&2;� DQ�LQGLYLGXDO

3ODLQWLII��

YV�

0$5,326$�&2817<��0$5,326$�
&2817<�6+(5,))¶6�2)),&(��6+(5,))�
'(387<�:,//,$0�$7.,1621��6+(5,))�
'(387<�:(6/(<�60,7+��$6+/(<�
+$55,6��&$/,)251,$�5(&(,9(56+,3�
*5283��0$5.�$'$06��DQG�'2(6���
WKURXJK������LQFOXVLYH�

'HIHQGDQWV�

&$6(�12�����&9�������$:,�%$0

25'(5 '(1<,1*�63(&,$/�027,21�
72�675,.(�%<�'()(1'$176�
0$5,326$�&2817<��0$5,326$�
&2817<�6+(5,))¶6�2)),&(��
6+(5,))�'(387<�:,//,$0�
$7.,1621��$1'�6+(5,))�'(387<
:(6/(<�60,7+

�'RF��1R�����
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ODZ DJDLQVW�WKH�&RXQW\��WKH�0DULSRVD &RXQW\�6KHULII¶V�2IILFH �³0&6´���DQG�WZR�VKHULII¶V�GHSXWLHV�

�WKH�&RXQW\��0&6�DQG�WZR�VKHULII¶V�GHSXWLHV�DUH�UHIHUUHG�WR�KHUHLQ�DV�WKH�³&RXQW\�'HIHQGDQWV´���

DV�ZHOO�DV�$GDPV��&5*�DQG &R[¶V�DOOHJHG�YLFWLP� $VKOH\�+DUULV �³+DUULV´�� 7KLV�2UGHU�DGGUHVVHV�

WKH�&RXQW\�'HIHQGDQWV¶�VSHFLDO�PRWLRQ�WR�VWULNH�SXUVXDQW�WR�VHFWLRQ��������RI�WKH�&DOLIRUQLD�&RGH�

RI�&LYLO�3URFHGXUH�� 'RF��1R����� )RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��WKH�&RXUW�ZLOO�GHQ\ WKH�PRWLRQ�

%$&.*5281'

,� )DFWXDO�%DFNJURXQG�

7KH�IROORZLQJ�VXPPDU\�LV�GLVWLOOHG�IURP�GHFODUDWLRQV�DQG�H[KLELWV�ILOHG�LQ�FRQQHFWLRQ�ZLWK�

WKLV�PRWLRQ�� ZLWK�RFFDVLRQDO�UHIHUHQFH�WR�DOOHJDWLRQV�LQ�WKH�&RPSODLQW�� 7KH�&RXUW�QRWHV�WKDW�

QHLWKHU�VLGH�ILOHG�HYLGHQWLDU\�REMHFWLRQV�DQG�GRHV�QRW�EHOLHYH�WKDW�DQ\�RI�WKH�IDFWV EHORZ DUH�LQ�

GLVSXWH��EXW�DQ\�VXFK GLVSXWHV�ZRXOG�QRW�DIIHFW�WKH�RXWFRPH�RI�WKLV�PRWLRQ�

&R[�SXUFKDVHG�%LVRQ�&UHHN�5DQFK��ZKLFK�FRPSULVHV�WKUHH�SDUFHOV�WRWDOLQJ�PRUH�WKDQ����

� 8QOHVV�RWKHUZLVH�QRWHG��DOO�UHIHUHQFHV�KHUHLQ�WR�WKH�³VHFWLRQ�������´�DUH�WR�VHFWLRQ��������RI�WKH�&DOLIRUQLD�&RGH�RI�
&LYLO�3URFHGXUH�

� 7KH�&RXQW\�'HIHQGDQWV�VHHN�MXGLFLDO�QRWLFH�IRU�D�GRFXPHQW�LGHQWLILHG�DV�WKH�JUDQW�GHHG�IRU�WKH�3URSHUW\��WKH�9HULILHG
&RPSODLQW�IRU�1XLVDQFH�$EDWHPHQW�DQG�5HFHLYHUVKLS��³9HULILHG�&RPSODLQW´��WKDW�WKH�&RXQW\�ILOHG�LQ�0DULSRVD�
6XSHULRU�&RXUW�RQ�0DUFK����������LQ�FRQQHFWLRQ�ZLWK�WKH�3URSHUW\��DQG�WKH�2UGHU�$SSRLQWLQJ�5HFHLYHU�LVVXHG�E\�WKH�
0DULSRVD�6XSHULRU�&RXUW�RQ�-XO\�����������'RF��1R������SDJH����RI������$V�WR�WKH�JUDQW�GHHG��WKH�UHTXHVW�LV�GHQLHG�DV�
LUUHOHYDQW�VLQFH�WKH�&RXUW�PDGH�QR�XVH RI�WKH�JUDQW�GHHG�LQ�GHFLGLQJ�WKLV�PRWLRQ� 6HH 1H\ORQ�Y��&RXQW\�RI�,Q\R�������
:/����������DW����(�'��&DO��1RY������������ $V�WR�WKH�9HULILHG�&RPSODLQW�DQG�2UGHU�$SSRLQWLQJ�5HFHLYHU��WKH�
UHTXHVW�LV�JUDQWHG SXUVXDQW�WR�5XOH�����E�����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��6HH 7ULJXHURV�Y��$GDPV������
)��G������������WK�&LU���������7KH�&RXQW\�'HIHQGDQWV�DOVR�VHHN�MXGLFLDO�QRWLFH�IRU�D�FODLP�WKDW�&R[�SXUSRUWHGO\�ILOHG�
ZLWK�WKH�&RXQW\�RQ�-XQH��������� UHJDUGLQJ�WKH�VXEMHFW�PDWWHU�RI�WKLV�FDVH��'RF��1R��������7KDW�UHTXHVW�LV�GHQLHG�DV�
LUUHOHYDQW�VLQFH�WKH�&RXUW�PDGH�QR�XVH�RI�WKH�FODLP�LQ�GHFLGLQJ�WKLV�PRWLRQ��6HH 1H\ORQ�������:/����������DW ��

&R[��IRU�KLV�SDUW��VHHNV�MXGLFLDO�QRWLFH�IRU�D�FODLP�&R[�SXUSRUWHGO\�ILOHG�ZLWK�WKH�&RXQW\�RQ�-XQH����������'RF��1R��
����7KDW�UHTXHVW�LV�GHQLHG�DV�LUUHOHYDQW�VLQFH�WKH�&RXUW�PDGH�QR�XVH�RI�WKH�FODLP�LQ�GHFLGLQJ�WKLV�PRWLRQ� 6HH 1H\ORQ��
�����:/����������DW���

� 7KH�SRUWLRQ�RI�WKH�GRFNHW�SHUWDLQLQJ WR�WKLV�PRWLRQ LV�LQ�GLVDUUD\��+HQFHIRUWK��DQ\�QRWLFH�RI�PRWLRQ�VKDOO EH�ILOHG�DV�D�
VHSDUDWH�GRFXPHQW��DV�VKDOO DQ\�RSHQLQJ��RSSRVLWLRQ��RU�UHSO\ PHPRUDQGXP��(DFK�UHTXHVW�IRU�MXGLFLDO�QRWLFH�DQG�HDFK�
GHFODUDWLRQ�ZLOO�DOVR�EH�ILOHG�DV�D�VHSDUDWH�GRFXPHQW��ZLWK�HDFK H[KLELW WKHUHWR ILOHG�DV D VHSDUDWH�DWWDFKPHQW��VXFK�WKDW�
LI WKH 'HFODUDWLRQ�RI�-RH�6PLWK�LV�ILOHG�DV�'RFXPHQW ����([KLELW�$�WR�WKH�'HFODUDWLRQ�RI�-RH�6PLWK�ZLOO�EH�ILOHG�DV�
'RFXPHQW�������([KLELW�%�WR�WKH�'HFODUDWLRQ�RI�-RH�6PLWK�ZLOO�EH�ILOHG�DV�'RFXPHQW �����DQG�VR�IRUWK��)XUWKHU��DOO�
ILOLQJV�VKDOO EH�ODEHOHG SURSHUO\�DQG�LQ�D�PDQQHU�WKDW�LV�FOHDU�DQG�XVHIXO�WR WKH�&RXUW��XVLQJ�WKH�WRROV�DYDLODEOH�WKURXJK�
WKH�(&) V\VWHP�

� 6XEGLYLVLRQ��E�����RI�VHFWLRQ��������RI�WKH�&DOLIRUQLD�&RGH�RI�&LYLO�3URFHGXUH�SURYLGHV�WKDW�FRXUWV�³VKDOO�FRQVLGHU�
WKH�SOHDGLQJV��DQG�VXSSRUWLQJ�DQG�RSSRVLQJ�DIILGDYLWV�VWDWLQJ�WKH�IDFWV�XSRQ�ZKLFK WKH�OLDELOLW\�RU�GHIHQVH�LV�EDVHG´�LQ�
GHFLGLQJ�D�PRWLRQ�EURXJKW�XQGHU�VHFWLRQ��������



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

�

DFUHV�LQ 0DULSRVD��&DOLIRUQLD LQ����� �WKH�³3URSHUW\´���'RF��1R������SDJH���RI������������ $W�DOO�

WLPHV�UHOHYDQW�WR�WKLV�DFWLRQ��WKH�3URSHUW\�KDV�EHHQ�RZQHG�E\ HLWKHU�&R[�RU -'&�/DQG�&RPSDQ\�

//& �³-'&�/DQG�&RPSDQ\´�� D�&DOLIRUQLD�OLPLWHG�OLDELOLW\�FRPSDQ\�RI ZKLFK &R[�LV�WKH SULQFLSDO

DQG������RZQHU�� 6HH 1R������SDJH���RI����������

7KH�3URSHUW\�ZDV ]RQHG IRU�³$JULFXOWXUDO�3URGXFWLRQ�8VH�DQG�&RPSDWLEOH�8VHV´ XQGHU�

&DOLIRUQLD¶V�:LOOLDPVRQ�$FW LQ������ 'RF� 1R� ����SDJH���RI���������������&R[�FRQWHQGV�WKDW�WKH�

3URSHUW\�KDV�VLQFH�EHHQ�XVHG�RQO\�IRU�DJULWRXULVP��EXW WKH�&RXQW\ PDLQWDLQV WKDW WKH�3URSHUW\�KDV�

EHHQ�XVHG�IRU�VKRUW�WHUP�UHQWDOV�ZLWKRXW�SURSHU�SHUPLWWLQJ�DQG�WKDW�WUDQVLHQW�RFFXSDQF\�WD[HV DUH�

RZHG RQ�WKH�3URSHUW\� 'RF��1R������SDJH���RI������� ���

$� 1RYHPEHU�������&ULPLQDO�&DVH�$JDLQVW�&R[

,Q�1RYHPEHU ������WKH�0&6 DUUHVWHG�DQG�MDLOHG�&R[�IRU�DOOHJHGO\�UDSLQJ�+DUULV RQ WKH�

3URSHUW\� 'RF��1R������SDJH���RI����������������,Q������DQG�������WKH�&RXQW\�ILOHG�FULPLQDO�

FRPSODLQWV LQ�0DULSRVD�6XSHULRU�&RXUW�FKDUJLQJ�&R[�ZLWK�PXOWLSOH IHORQLHV LQ�FRQQHFWLRQ�ZLWK�WKH�

DOOHJHG�LQFLGHQW��LQFOXGLQJ�IRUFLEOH�UDSH�ZLWK�D�VSHFLDO�DOOHJDWLRQ�RI�JUHDW�ERGLO\�LQMXU\�

NLGQDSSLQJ��FULPLQDO�WKUHDWV�DQG�EDWWHU\� 'RF��1R���������

1HDUO\�WZR�\HDUV�RI FRQWHQWLRXV�GLVFRYHU\�HQVXHG� LQ�ZKLFK�&R[�FODLPV�WKH 0&6 DQG WKH

&RXQW\�IDLOHG�WR�FROOHFW DQG�GLYXOJH H[FXOSDWRU\�HYLGHQFH� 'RF��1R������SDJH���RI���������������

$W�VRPH�SRLQW� GHSRVLWLRQ�WHVWLPRQ\ FDPH�WR�OLJKW�LQGLFDWLQJ�WKDW�+DUULV�KDG�OLHG�XQGHU�RDWK��DQG�

RQ�$XJXVW�����������WKH�&RXQW\�GLVPLVVHG�WKH�FULPLQDO�FDVH DJDLQVW�&R[�SXUVXDQW�WR�VHFWLRQ������

RI�WKH�&DOLIRUQLD�3HQDO &RGH��ZKLFK�SURYLGHV�IRU�GLVPLVVDO�RI�D�FULPLQDO�DFWLRQ�³XSRQ�WKH�

DSSOLFDWLRQ�RI�WKH�SURVHFXWLQJ�DWWRUQH\´���,G�� VHH DOVR &DO��3HQDO�&RGH��������

%� 2FWREHU�����������&LYLO�:DUUDQW�IRU�,QVSHFWLRQ�RI�WKH�3URSHUW\

2Q�2FWREHU���������²ZKLOH�WKH�FULPLQDO�FDVH�DJDLQVW�&R[�ZDV VWLOO�SHQGLQJ²WKH�&RXQW\�

VHFXUHG D�FLYLO�VHDUFK�ZDUUDQW�IRU�WKH�3URSHUW\ �WKH�³:DUUDQW´�� 'RF��1R������SDJH��� RI ����ZKLFK�

VWDWHG��LQ�SHUWLQHQW�SDUW��DV�IROORZV�

7+,6�,163(&7,21�:$55$17�,6�+(5(%<�',5(&7('�72�DQ\�&RGH�
(QIRUFHPHQW�2IILFHU��%XLOGLQJ�DQG�6DIHW\�2IILFLDO�RU�,QVSHFWRU��)LUH�,QVSHFWRU��

� 7KH�SUHFLVH�PDQQHU�LQ�ZKLFK�WLWOH�WR�WKH�3URSHUW\�LV�KHOG�LV�QRW�JHUPDQH�WR�WKLV�PRWLRQ�
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(QYLURQPHQWDO�,QVSHFWRU��3ODQQLQJ�RU�=RQLQJ�,QVSHFWRU��$QLPDO�&RQWURO�2IILFHU�
«��+HDOWK�2IILFHU��7D[�2IILFHU��$VVHVVRU��3HDFH�2IILFHU�DQG�RU�DQ\�RWKHU�ODZ�
HQIRUFHPHQW�UHODWHG�DJHQW�RU�DJHQW�RI�WKH�&RXQW\��FROOHFWLYHO\�³<RX´��
<28�$5(�+(5(%<�&200$1'('�72�FRQGXFW�DQ�LQVSHFWLRQ�RI�WKH�6XEMHFW�
3URSHUW\�DV�DXWKRUL]HG�E\�&RGH�RI�&LYLO�3URFHGXUH�VHFWLRQV���������WKURXJK�
���������³,QVSHFWLRQ´���7KH�,QVSHFWLRQ�VKDOO�LQFOXGH�DOO�DUHDV�RI�WKH�LQWHULRU�DQG�
H[WHULRU�RI�DOO�EXLOGLQJV��VWUXFWXUHV��KRPHV��KRXVHV��URRPV��EDUQ��JDUDJHV��YHKLFOHV��
EDVHPHQWV��DWWLFV��VKHGV��XQLWV��RSHQ�ILHOGV��\DUGV��VWRUDJH�IDFLOLWLHV��FRPSDUWPHQWV��
GUDZHUV��FDELQHWV��SDSHUV��DQG�HOHFWURQLF�ILOHV�ORFDWHG�RQ�WKH�6XEMHFW�3URSHUW\��

'RF��1R������SDJH����RI����

7KH�:DUUDQW�ZDV�EDVHG�RQ�GHFODUDWLRQV�RI�WKH�0DULSRVD�&RXQW\�3ODQQLQJ�'LUHFWRU��6DUDK�

:LOOLDPV �³6DUDK� :LOOLDPV� 'HFODUDWLRQ´��� WKH� 0DULSRVD� &RXQW\� %XLOGLQJ� 'LUHFWRU�� 0LFKDHO�

.LQVORZ �³.LQVORZ�'HFODUDWLRQ´���WKH�0DULSRVD�&RXQW\ 'LUHFWRU�RI�(QYLURQPHQWDO�+HDOWK��'DYLG�

&RQZD\��³&RQZD\�'HFODUDWLRQ´���DQG�WKH�0DULSRVD�&RXQW\�7UHDVXUHU��7D[�&ROOHFWRU��DQG�&RXQW\�

&OHUN��.HLWK�:LOOLDPV��³.HLWK�:LOOLDPV�'HFODUDWLRQ´���'RF��1R������SDJH����RI����

�� 6DUDK�:LOOLDPV�'HFODUDWLRQ

7KH�6DUDK�:LOOLDPV�'HFODUDWLRQ�VWDWHG WKDW�0V��:LOOLDPV�KDG�EHHQ�WKH�3ODQQLQJ�'LUHFWRU�

ZLWK�WKH�0DULSRVD�&RXQW\�3ODQQLQJ�'HSDUWPHQW�IRU�PRUH�WKDQ�IRXU�\HDUV� 'RF��1R������SDJH��� RI�

����������� DQG WKDW�WKH�IROORZLQJ�LQVSHFWLRQ�DFWLYLW\ KDG�RFFXUUHG�RQ�WKH�3URSHUW\�

x -XQH����������WKH�&RXQW\�3ODQQLQJ�'HSDUWPHQW�³GLVFRYHUHG�YLRODWLRQV�RI�>@

DSSOLFDEOH�]RQLQJ�UHJXODWLRQV�DQG�XQDXWKRUL]HG�WUDQVLHQW�UHQWDO�XVH�RI�WKH�>@

3URSHUW\´�DQG�³VHQW�WKH�2ZQHU�D�QRWLFH�>@�RUGHULQJ�WKDW�WKH�>@�3URSHUW\�EH�EURXJKW�

LQWR�FRPSOLDQFH�ZLWK�WKH�ODZ�´�'RF��1R������SDJH��� RI���������

x $XJXVW�����������WKH�&RXQW\�%XLOGLQJ�'HSDUWPHQW�DQG�&DOLIRUQLD�'HSDUWPHQW�RI�

)RUHVWU\�DQG�)LUH�3URWHFWLRQ�³GHWHUPLQHG�WKDW�FHUWDLQ�EXLOGLQJV�ZHUH�QRW�SURSHUO\�

FRQVWUXFWHG�LQ�DFFRUGDQFH�ZLWK�FRGH�VSHFLILFDWLRQV´�DQG�WKH�%XLOGLQJ�'HSDUWPHQW�

³LVVXHG�D�QRWLFH�« RUGHULQJ�WKDW�WKH�VWUXFWXUHV�EH�EURXJKW�LQWR�FRPSOLDQFH�´�LG���

SDJH����RI���������

x $XJXVW�����������WKH %XLOGLQJ�'HSDUWPHQW�³FRQILUPHG�WKDW�>@ EXLOGLQJ�YLRODWLRQV�

UHPDLQHG�RQ�WKH�>@ 3URSHUW\�´�³IXUWKHU�REVHUYHG�WKDW�D�GHVLJQDWHG�DJULFXOWXUDO�

VWRUDJH�EXLOGLQJ�ZDV�EHLQJ�XVHG�IRU�KXPDQ�RFFXSDQF\�´�DQG�³LVVXHG�DQRWKHU�QRWLFH�

WR�WKH�2ZQHU�DQG�3URSHUW\�0DQDJHU�«�RUGHULQJ�WKDW�WKH�>@ 3URSHUW\�EH�EURXJKW�LQWR�
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FRPSOLDQFH�´�LG���SDJH����RI���������

x 2FWREHU�����������WKH0DULSRVD�&RXQW\�'LVWULFW�$WWRUQH\¶V�2IILFH�³FRQGXFWHG�DQ�

DHULDO�LQVSHFWLRQ�RI�WKH�>@ 3URSHUW\�´�LG���SDJH����RI����������

x 1RYHPEHU��������� WKH�0DULSRVD�&RXQW\�'LVWULFW�$WWRUQH\¶V�2IILFH�³UH�LQVSHFWHG�

WKH�>@ 3URSHUW\´ LQ�VRPH�XQVSHFLILHG�IDVKLRQ� LG���SDJH����RI�����������

x -DQXDU\�����������WKH�%XLOGLQJ�'HSDUWPHQW�DQG�&RXQW\�+HDOWK�'HSDUWPHQW�

³LQVSHFWHG�WKH >@ 3URSHUW\´�LQ�VRPH�XQVSHFLILHG�IDVKLRQ��LG�� SDJH����RI�����������

x -DQXDU\�����������WKH�&RXQW\�$VVHVVRU�DQG�5HFRUGHU¶V�2IILFH�³LQVSHFWHG�WKH >@

3URSHUW\´�LQ�VRPH�XQVSHFLILHG�IDVKLRQ��LG���SDJH��� RI�����������DQG

x )HEUXDU\����������WKH &RXQW\ +HDOWK�'HSDUWPHQW�³UH�LQVSHFWHG�WKH >@ 3URSHUW\�´

,G���SDJH��� RI����������

,Q�DGGLWLRQ�WR�WKH IRUHJRLQJ��WKH�6DUDK�:LOOLDPV�'HFODUDWLRQ�VWDWHV�WKDW�RQ�6HSWHPEHU����

������D�VKHULII¶V GHSXW\ LQVSHFWHG�WKH�3URSHUW\�³DV�SDUW�RI�D�FULPLQDO�LQYHVWLJDWLRQ RI�D�GDPDJHG�

SRZHU�PHWHU´�DQG�³FRQILUPHG�WKDW�D�QXPEHU�RI�>@�YLRODWLQJ�FRQGLWLRQV�FRQWLQXHG�WR�SHUVLVW�RQ�WKH�

>@�3URSHUW\��LQFOXGLQJ�XQSHUPLWWHG�FRQVWUXFWLRQ��HOHFWULFDO�KD]DUGV��ODQG�XVH�DQG�]RQLQJ�YLRODWLRQV��

DQG�XQODZIXO�WUDQVLHQW�RFFXSDQF\�´�'RF��1R������SDJH��� RI����������

�� .LQVORZ 'HFODUDWLRQ

7KH�.LQVORZ�'HFODUDWLRQ�VWDWHV�WKDW�0U��.LQVORZ�KDG�EHHQ�WKH�%XLOGLQJ�'LUHFWRU�IRU WKH�

&RXQW\�RI�0DULSRVD�VLQFH������ 'RF��1R������SDJH����RI������������ DQG�WKDW�WKH�IROORZLQJ�

LQVSHFWLRQ�DFWLYLW\�KDG�WDNHQ�SODFH�RQ�WKH�3URSHUW\�

x $XJXVW�����������LQVSHFWRUV�IURP�WKH�&RXQW\�%XLOGLQJ�'HSDUWPHQW�DQG�WKH�

'HSDUWPHQW�RI�)RUHVWU\�DQG�)LUH�3URWHFWLRQ�LQVSHFWHG�WKH�3URSHUW\��³GHWHUPLQHG�

WKDW�FHUWDLQ�EXLOGLQJV�ZHUH�QRW�SURSHUO\�FRQVWUXFWHG�LQ�DFFRUGDQFH�ZLWK�FRGH�

VSHFLILFDWLRQV�´�DQG�³LVVXHG�D�QRWLFH�«�RUGHULQJ�WKDW�WKH�VWUXFWXUH�EH�EURXJKW�LQWR�

FRPSOLDQFH�´�'RF��1R������SDJH����RI���������

x $XJXVW�����������WKH�%XLOGLQJ�'HSDUWPHQW�³UH�LQVSHFWHG�WKH�>@�3URSHUW\� >@

FRQILUPHG�WKDW�WKH�EXLOGLQJ�YLRODWLRQV�UHPDLQHG��>@�IXUWKHU�REVHUYHG�WKDW�D�

GHVLJQDWHG�DJULFXOWXUDO�VWRUDJH�EXLOGLQJ�ZDV�EHLQJ�LPSURSHUO\�XVHG�IRU�KXPDQ�
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RFFXSDQF\´ DQG�LVVXHG�D QRWLFH�RUGHULQJ�WKDW�WKH�3URSHUW\�EH�EURXJKW�LQWR�

FRPSOLDQFH��LG���SDJH����RI���������

x -DQXDU\�����������.LQVORZ�KLPVHOI�LQVSHFWHG�WKH�3URSHUW\�DQG REVHUYHG�WKH�

³>X@SHUPLWWHG�FRQVWUXFWLRQ�RI�D�EDUQ��JD]HER��GHFN�DQG�D�PHWDO�DJULFXOWXUDO�VWRUDJH�

IDFLOLW\�´ DV�ZHOO�DV�³XQODZIXO�RFFXSDQF\�RI�D�GHVLJQDWHG�DJULFXOWXUDO�VWRUDJH�

IDFLOLW\�´ ,G���SDJH��� RI���������

�� &RQZD\ 'HFODUDWLRQ

7KH�&RQZD\�'HFODUDWLRQ�VWDWHV�WKDW�0U��&RQZD\�KDG�EHHQ�WKH�'LUHFWRU�RI�(QYLURQPHQWDO�

+HDOWK�ZLWK�WKH�&RXQW\ VLQFH������ 'RF��1R������SDJH��� RI������������

$V�WR�LQVSHFWLRQV��0U��&RQZD\ VWDWHV�WKDW KH LQVSHFWHG�WKH�3URSHUW\�ZLWK�0U��.LQVORZ RQ�

-DQXDU\��������� DQG�³REVHUYHG�WKDW�D�WUDQVLHQW�UHQWDO�RFFXSDQF\�EXVLQHVV�ZDV�RSHUDWLQJ�RQ�WKH�>@

3URSHUW\�´�'RF��1R������SDJH����RI��������� )XUWKHU��0U��&RQZD\�VWDWHV�WKDW�³>R@Q�0DUFK�����������

WKH�+HDOWK�'HSDUWPHQW�UHFHLYHG�D�ZULWWHQ�FRPSODLQW�FRQILUPLQJ�WKDW�IRRG�ZDV�FRQWLQXLQJ�WR�EH�

VHUYHG�WR�JXHVWV�RQ�WKH�>@ 3URSHUW\�´�'RF��1R������SDJH����RI����������DQG�WKDW ³>E@DVHG�RQ�RQOLQH�

DGYHUWLVHPHQWV�DQG�UHYLHZV�DERXW�WKH�>@ 3URSHUW\ «��>0U��&RQZD\@�EHOLHYH>G@�WKDW�DQ�XQSHUPLWWHG�

IRRG�IDFLOLW\�>ZDV@�>@ EHLQJ�RSHUDWHG�RQ�WKH >@�3URSHUW\ LQ�FRQMXQFWLRQ�ZLWK�WKH�WUDQVLHQW�UHQWDO�

RFFXSDQF\�«�´ ,G���SDJH����RI���������

�� .HLWK :LOOLDPV�'HFODUDWLRQ

7KH�.HLWK�:LOOLDPV�'HFODUDWLRQ�VWDWHV�WKDW�0U��:LOOLDPV�ZDV�HPSOR\HG�DV�WKH�7UHDVXUHU��

7D[�&ROOHFWRU�DQG�&OHUN�ZLWK�WKH�&RXQW\�VLQFH������ 'RF��1R������SDJH����RI��������������)XUWKHU��

0U��:LOOLDPV�VWDWHV�WKDW�KH�ZDV�³DZDUH�WKDW�WKH�>@�3URSHUW\�>ZD@V�EHLQJ�DFWLYHO\�PDUN>HW@HG�IRU�

WUDQVLHQW�UHQWDO�RFFXSDQF\�´�EXW�WKDW�&RXQW\�UHFRUGV�VKRZV�WKDW�³QR�7UDQVLHQW�2FFXSDQF\�

5HJLVWUDWLRQ�&HUWLILFDWH�KD>G@�EHHQ�«�LVVXHG�IRU�WKH�>@�3URSHUW\´�DQG�WKDW�QR�WD[�KDG�EHHQ�SDLG�RQ�

UHQWDO�LQFRPH�IRU�WKH�3URSHUW\��,G���SDJH����RI������ ���

&�� 1RWLFHV�5HJDUGLQJ�WKH�3URSHUW\�LQ�����

7KH�UHFRUG�DOVR LQFOXGHV�D�OHWWHU WKDW WKH�0DULSRVD�%XLOGLQJ�'HSDUWPHQW DSSDUHQWO\�VHQW�WR�

-'&�/DQG�&RPSDQ\ RQ�-XO\��������� DQG�D�OHWWHU�WKDW�WKH�0DULSRVD�&RXQW\�%XLOGLQJ�'HSDUWPHQW

DSSDUHQWO\�VHQW�WR�-'&�/DQG�&RPSDQ\ RQ $XJXVW�����������'RF��1R� ����SDJH����RI�������������
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([KV����DQG��� %RWK�OHWWHUV�SHUWDLQ�VROHO\ WR�WKH�LPSURSHU�XVH�IRU�KXPDQ�KDELWDWLRQ�RI�DJULFXOWXUDO�

VWUXFWXUH�³GHVLJQHG�DQG�FRQVWUXFWHG�WR�KRXVH�IDUP�LPSOHPHQWV��KD\��JUDLQ��SRXOWU\��OLYHVWRFN�RU�

RWKHU�KRUWLFXOWXUDO�SURGXFWV�´�,G� 7KH�VHFRQG�RI�WKHVH�OHWWHUV�DSSHDUV�WR�EH�WKH�$XJXVW����������

OHWWHU�WKDW�0V��:LOOLDPV�FKDUDFWHUL]HV�LQ�KHU�GHFODUDWLRQ�DV�RUGHULQJ�WKDW�PXOWLSOH ³VWUXFWXUHV EH�

EURXJKW�LQWR�FRPSOLDQFH�´ 6HH 'RF��1R������SDJH����RI���������

'�� 'HFHPEHU ��������1RWLFH�DQG 2UGHU�WR�5HSDLU�RU�$EDWH ����9LRODWLRQV

7KH�:DUUDQW�ZDV�H[HFXWHG�RQ�2FWREHU���������� 'RF��1R������SDJH����RI����� ������2Q�

)ULGD\��'HFHPEHU����������WKH�&RXQW\�LVVXHG�D 1RWLFH�DQG�2UGHU�WR�5HSDLU�RU�$EDWH��³1	2´�

EDVHG�RQ�WKH 2FWREHU����������VHDUFK�WKDW�LGHQWLILHG�����³GDQJHURXV�YLRODWLRQV´�LQ�FRQQHFWLRQ�

ZLWK�VHYHQ�VWUXFWXUHV�DQG�YDULRXV�RWKHU�DVSHFWV�RI�WKH�3URSHUW\��,G���'RF��1R������SDJH����RI������

7KH�&RXUW�OLVWV�HDFK�RI�WKH�SXUSRUWHG�YLRODWLRQV�KHUH�EHFDXVH�WKHUH�LV�QR�ZD\�WR�DGHTXDWHO\�FRQYH\�

WKHLU�VFRSH�DQG�PDJQLWXGH LQ�VXPPDU\�IRUP�

6WUXFWXUH����2IILFH���5HVLGHQWLDO�8QLW

�� 'DPDJHG�)ORRU�6XSSRUWV�

�� 'LODSLGDWHG�([WHULRU�6WDLUZD\�

�� 6XEVWDQGDUG�,QWHULRU�6WDLUZD\�

�� +D]DUGRXV�(OHFWULFDO�:LULQJ�

�� 8QSHUPLWWHG�3OXPELQJ�,QVWDOODWLRQV�

�� 8QVDIH�6HZDJH�'LVSRVDO�

�� 8QDXWKRUL]HG�6HZDJH�'LVSRVDO�

�� $FFXPXODWLRQ�RI�-XQN�DQG�'HEULV�

�� 5RGHQW�DQG�,QVHFW�+DUERUDJH�

��� 8QVHFXUHG�+D]DUGRXV�&KHPLFDOV�

��� &RPEXVWLEOH�0DWHULDOV�

��� %ORFNHG�DQG�,QDGHTXDWH�(JUHVV�

��� 0LVVLQJ�)LUH�6XSSUHVVLRQ�6\VWHP�

��� /DFN�RI�6PRNH�'HWHFWRUV�

��� /DFN�RI�&DUERQ�0RQR[LGH�'HWHFWRUV�
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��� 8QSHUPLWWHG�&RQVWUXFWLRQ�

��� 8QODZIXO�2FFXSDQF\�

��� *HQHUDO�'LODSLGDWLRQ�DQG�/DFN�RI�0DLQWHQDQFH�

��� 8QDXWKRUL]HG�&RPPHUFLDO�8VH�

��� 8QDXWKRUL]HG�5HVLGHQWLDO�8VH�

6WUXFWXUH����8SSHU�5HVLGHQWLDO�8QLW

��� 'HIHFWLYH�)ORRULQJ�

��� 'DPDJHG�&HLOLQJ�DQG�5RRI�6XSSRUWV�

��� 8QSHUPLWWHG�&RQVWUXFWLRQ�

��� +D]DUGRXV�6HSWLF�6\VWHP�

��� /DFN�RI�5HTXLUHG�)LUH�6XSSUHVVLRQ�6\VWHP�

��� /DFN�RI�6PRNH�'HWHFWRUV�

��� /DFN�RI�&DUERQ�0RQR[LGH�'HWHFWRUV�

��� /DFN�RI�5HTXLUHG�)LUH�([WLQJXLVKHUV�

��� *HQHUDO�'LODSLGDWLRQ�DQG�/DFN�RI�0DLQWHQDQFH�

6WUXFWXUH����%DUQ�6WUXFWXUH

��� 8QSHUPLWWHG�0HWDO�%DUQ�

��� 'DPDJHG�DQG�'HWHULRUDWLQJ�'RRUV�

��� $FFXPXODWLRQ�RI�-XQN�DQG�'HEULV�

��� )DLOXUH�WR�2EWDLQ�6LWH�3ODQ�$SSURYDO�

��� 8QSHUPLWWHG�*UHHQKRXVH�

6WUXFWXUH����'HFN�7\SH�6WUXFWXUH

��� 8QSHUPLWWHG�'HFN�&RQVWUXFWLRQ

��� 8QSHUPLWWHG�3OXPELQJ�,QVWDOODWLRQV�

��� 'DQJHURXV�6HZDJH�'LVSRVDO�

��� 8QSHUPLWWHG�(OHFWULFDO�,QVWDOODWLRQV�

��� )DLOXUH�WR�2EWDLQ�6LWH�3ODQ�$SSURYDO�

6WUXFWXUH����/RZHU�6WRUDJH�%XLOGLQJ
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��� 8QODZIXO�2FFXSDQF\�

��� 8QSHUPLWWHG�&RQVWUXFWLRQ�

��� 6XEVWDQGDUG�DQG�'HILFLHQW�)RXQGDWLRQ�

��� 'HIHFWLYH�)ORRULQJ�

��� ,QVXIILFLHQW�&HLOLQJ�DQG�5RRI�6XSSRUWV�

��� 'LODSLGDWHG�([WHULRU�'HFN�6WDLUZD\�

��� 6XEVWDQGDUG�,QWHULRU�6WDLUZD\�

��� /DFN�RI�$SSURYHG�3RWDEOH�:DWHU�

��� 8QDXWKRUL]HG�5HVLGHQWLDO�8VH�

��� /DFN�RI�5HTXLUHG�)LUH�6XSSUHVVLRQ�6\VWHP�

��� /DFN�RI�6PRNH�'HWHFWRUV�

��� /DFN�RI�&DUERQ�0RQR[LGH�'HWHFWRUV�

��� /DFN�RI�5HTXLUHG�)LUH�([WLQJXLVKHUV�

��� 'HWHULRUDWHG�%DWKURRP�

��� ([SRVHG�3OXPELQJ�

��� +D]DUGRXV�0LVXVH�RI�&DU�%DWWHULHV�

6WUXFWXUH����3ROH�%DUQ

��� 8QSHUPLWWHG�&RQVWUXFWLRQ�

��� 8QDXWKRUL]HG�2FFXSDQF\�

��� 6HYHUHO\�'LODSLGDWHG�5RRI�

��� 6HYHUHO\�'LODSLGDWHG�:DOOV�

��� 1R�$SSURYHG�6HZDJH�'LVSRVDO�

��� $FFXPXODWLRQ�RI�-XQN�DQG�'HEULV�

��� 1R�%DWKURRP�)DFLOLW\�

��� /DFN�RI�.LWFKHQ�6LQN�

��� ([SRVHG�(OHFWULFDO�:LULQJ�

��� )DXOW\�:HDWKHU�3URWHFWLRQ�

��� ,QDGHTXDWH�0HDQV�RI�(JUHVV�
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��� )DLOXUH WR�2EWDLQ�6LWH�3ODQ�$SSURYDO�

6WUXFWXUH����*D]HER�6WUXFWXUH

��� 8QSHUPLWWHG�&RQVWUXFWLRQ�

��� &ROODSVHG�)ORRULQJ�

��� &ROODSVHG�5RRI�

��� )DLOXUH�WR�2EWDLQ�6LWH�3ODQ�$SSURYDO�

$GGLWLRQDO�9LRODWLRQV

��� 8QDXWKRUL]HG�59�&DPSLQJ�

��� 8QSHUPLWWHG�'HFN�&RQVWUXFWLRQ�

��� 8QSHUPLWWHG�:DWHU�6WRUDJH�7DQN�

��� 8QDXWKRUL]HG�2Q�6LWH�0LQLQJ�

��� 8QODZIXO�3ULPDU\�8VH�

��� 8QODZIXO�2II�6LWH�$FWLYLW\�

��� ,QDGHTXDWH�6HZDJH�'LVSRVDO�

��� ,QDGHTXDWH�:DWHU�6XSSO\�

��� ,QDGHTXDWH�5RDGZD\�$FFHVV�

��� 8QODZIXO�'ZHOOLQJ�

��� 8QODZIXO�7UDQVLHQW�2FFXSDQF\�

��� )DLOXUH�WR�2EWDLQ�9DOLG�&HUWLILFDWH�RI�2FFXSDQF\�

��� )DLOXUH�WR�2EWDLQ�3ODQQLQJ�'HSDUWPHQW�$SSURYDO�

��� )DLOXUH�WR�2EWDLQ�9DOLG�7UDQVLHQW�2FFXSDQF\�5HJLVWUDWLRQ�&HUWLILFDWH�

��� )DLOXUH�WR�3RVW�2FFXSDQF\�/LPLW�

��� ,QDGHTXDWH�6HZDJH�'LVSRVDO�

��� ,QDGHTXDWH�:DWHU�6XSSO\�

��� )DLOXUH�WR�2EWDLQ�%XLOGLQJ�DQG�)LUH�,QVSHFWLRQV�

��� )DLOXUH�WR�3RVW�$GGUHVV�6LJQ�

��� )DLOXUH�WR�3URYLGH�5HTXLUHG�1RWLFH�WR�2FFXSDQW�

��� )DLOXUH�WR�3URYLGH�&RQWDFW�,QIRUPDWLRQ�
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��� 8QDXWKRUL]HG�:HGGLQJ��RU�VLPLODU��9HQXH�

��� ,QDGHTXDWH�%ULGJH�&RQVWUXFWLRQ�

��� ,QDGHTXDWH�:DWHU�6XSSO\�

��� )DLOXUH�WR�2EWDLQ�7UDQVLHQW�2FFXSDQF\�&HUWLILFDWH�

��� )DLOXUH�WR &ROOHFW�7D[�

��� )DLOXUH�WR�5HPLW�7D[HV�2ZHG�

��� )DLOXUH�WR�5HSRUW�7D[HV�2ZHG�

����8QDXWKRUL]HG�2FFXSDQF\�

���� ,QFRPSDWLEOH�/DQG�8VHV�

'RF��1R������SDJH����WKURXJK ���RI�����

7KH 1	2 VWDWHG WKDW�&R[�ZDV�³RUGHUHG WR�UHSDLU�RU�DEDWH DOO�FRGH�YLRODWLRQV�RQ�WKH�>@

3URSHUW\��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��DOO�XQODZIXO�FRQGLWLRQV�LGHQWLILHG´�LQ�WKH�1	2��DQG�WKDW�DOO�

VXFK�ZRUN�³PXVW�EH�FRPSOHWHG�ZLWKLQ����GD\V�RI�WKH�GDWH�RI�WK>H@ 1	2�´�'RF��1R������SDJH����

RI���� �HPSKDVLV�RULJLQDO�� 7KH�1	2 ZDV�GDWHG�'HFHPEHU��������� VR��SHU�WKH�WHUPV�RI�WKH�1	2��

WKH�GHDGOLQH�IRU�DOO�ZRUN�UHTXLUHG�XQGHU�WKH�1	2 ZDV�1HZ�<HDU¶V�'D\ �����

(�� &R[¶V�'HFHPEHU����������5HTXHVW�IRU�([WHQVLRQ

2Q�'HFHPEHU�����������&R[ UHTXHVWHG�DQ�H[WHQVLRQ�RI�WLPH�WR�SHUIRUP�WKH�ZRUN�UHTXLUHG

XQGHU�WKH�1	2 RQ�WKH�JURXQGV�WKDW�KH�ZDV�LQ�SURFHVV�RI�GHIHQGLQJ�D�PXOWL�FRXQW�FULPLQDO�FDVH�

�WKDW�KDG�QRW�\HW�EHHQ�GURSSHG���WKH ���GD\ SHUIRUPDQFH�LQWHUYDO�FRQWHPSODWHG�E\�WKH�1	2�UDQ�

WKURXJK�WZR�PDMRU�KROLGD\V� DQG�DGGLWLRQDO�WLPH�ZDV�UHTXLUHG�WR�REWDLQ�HQJLQHHULQJ�UHSRUWV�

UHODWLQJ�WR SXWDWLYH�YLRODWLRQV��'RF��1R������SDJH���RI����� ����� 7KDW�UHTXHVW�ZDV�QRW�JUDQWHG� ,G�

)�� 0DUFK����������9HULILHG�&RPSODLQW�IRU�1XLVDQFH�$EDWHPHQW�DQG�5HFHLYHUVKLS

2Q�0DUFK�����������WKH�&RXQW\�ILOHG�D 9HULILHG &RPSODLQW�IRU�1XLVDQFH�$EDWHPHQW�DQG

5HFHLYHUVKLS �WKH�³9HULILHG�&RPSODLQW´� EDVHG�RQ�WKH VFRUHV�RI YLRODWLRQV�VHW�IRUWK�LQ�WKH�1	2�

'RF��1R������SDJH����RI�����

7KH�9HULILHG�&RPSODLQW VWDWHV WKDW�³>W@KH�>@�3URSHUW\�KD>G@ EHHQ�WKH�IRFXV�RI�WKH�&RXQW\¶V�

FRGH�HQIRUFHPHQW�HIIRUWV�IRU�RYHU�HLJKW�\HDUV��VLQFH�DW�OHDVW������´�'RF��1R������SDJH����RI��������

���DQG�WKDW�&R[�ZDV�JLYHQ ³D�UHDVRQDEOH�DQG�DGHTXDWH�RSSRUWXQLW\´�WR�³REWDLQ�UHTXLUHG�SHUPLWV��
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FRUUHFW�WKH >���@�YLRODWLRQV�LQ�WKH�1	2� >DQG@�SURYLGH�SURRI�RI�FRPSOLDQFH�WR�WKH�&LW\�´�'RF��1R��

��� SDJH����RI����� ����� ,W�DOVR�DOOHJHV VL[�FDXVHV�RI�DFWLRQ�LQ�FRQQHFWLRQ�ZLWK D����SOXV�

SDUDJUDSK�3UD\HU�IRU�5HOLHI��SUD\LQJ�LQWHU�DOLD��³>I@RU�WKH�>@ 3URSHUW\�WR�EH�GHFODUHG�D�SXEOLF�

QXLVDQFH�´�IRU�WKH�FRXUW�WR�DSSRLQW�D�UHFHLYHU�³>W@R�WDNH�IXOO DQG FRPSOHWH FRQWURO�RI�WKH�>@

3URSHUW\�´�DQG�IRU�SHQDOWLHV��GDPDJHV��DWWRUQH\V¶�IHHV��FRVWV�DQG�H[SHQVHV�VHFXUHG�E\�³D�OLHQ�

DQG�RU�VSHFLDO�DVVHVVPHQW�RQ�WKH�>@ 3URSHUW\�´ ,G���SDJHV ���WKURXJK ���RI�����

*�� 7KH�5HFHLYHUVKLS

2Q RU�DURXQG -XQH�����������OHVV�WKDQ�WZR�PRQWKV�EHIRUH�WKH�&RXQW\�GLVPLVVHG�WKH�

FULPLQDO�FDVH DJDLQVW�&R[���WKH�&RXQW\�ILOHG�D�0RWLRQ�IRU�$SSRLQWPHQW�RI�5HFHLYHU��'RF��1R������

SDJH���RI������� ����DQG�RQ -XO\��������� �IRXU�ZHHNV EHIRUH�WKH�&RXQW\�GLVPLVVHG�WKH�FULPLQDO�

FDVH�DJDLQVW�&R[�� WKH�0DULSRVD�6XSHULRU�&RXUW�LVVXHG�DQ�RUGHU�DSSRLQWLQJ�$GDPV�³DV�WKH�&RXUW¶V�

UHFHLYHU�RYHU�WKH�>@ 3URSHUW\´ �WKH�³2UGHU�$SSRLQWLQJ�5HFHLYHU´��'RF��1R������SDJH�����RI������

7KH�2UGHU�$SSRLQWLQJ�5HFHLYHU�VWDWHG WKDW WKH�&RXQW\�KDG�³DIIRUGHG�>&R[@ D�UHDVRQDEOH�

WLPH�WR�UHKDELOLWDWH�WKH�>@ 3URSHUW\ «´�DQG�WKDW�$GDPV�DQG�&5* ³KD>G@ VXIILFLHQWO\�GHPRQVWUDWHG�

WKH�QHFHVVDU\�FDSDFLW\�DQG�H[SHUWLVH�WR�DFTXLUH�IXQGLQJ��GHYHORS�D�YLDEOH�UHKDELOLWDWLRQ�SODQ��DQG�

VXSHUYLVH�WKH�UHKDELOLWDWLRQ�RI�WKH�>@ 3URSHUW\�´�'RF��1R������SDJH���� RI����������������

1HDUO\�D�\HDU�DIWHU�WKH�5HFHLYHUVKLS�FRPPHQFHG��WKH�5HFHLYHU�ZDV�VWLOO�WDNLQJ ELGV�IRU�

UHKDELOLWDWLRQ�RI�WKH�3URSHUW\��'RF��1R������SDJH����RI���� DQG�RQ�-XO\�����������WKH 5HFHLYHU�ILOHG�

D�1RWLFH�RI�'HIDXOW�DQG�(OHFWLRQ�WR�6HOO� SODFLQJ�WKH�3URSHUW\�LQ�IRUHFORVXUH�DQG�UHTXLULQJ�&R[��RU

-'&�/DQG�+ROGLQJ��WR�PDNH�SD\PHQW�LQ�WKH�DPRXQW�RI������������²DSSDUHQWO\�IRU UHKDELOLWDWLRQ�

FRVWV²WR�SUHYHQW VDOH�RI�WKH�3URSHUW\��'RF��1R������SDJH��� RI������������([��.� 6HYHUDO�PRQWKV�

DIWHU WKH�1RWLFH�RI�'HIDXOW�DQG�(OHFWLRQ�WR�6HOO�ZDV�ILOHG��WKH�FRXUW�RUGHUHG�UHKDELOLWDWLRQ�RI�WKH�

3URSHUW\�ZDV�VWLOO�QRW�FRPSOHWH��'RF��1R������SDJH����RI����������VHH DOVR 'RF��1R������SDJH����RI�

�����OLQHV����WKURXJK�����VXJJHVWLQJ�UHPHGLDWLRQ�ZDV�QRW�FRPSOHWH�XQWLO�VRPHWLPH�LQ�WKH�ILUVW�

TXDUWHU�RI�������

,,�� 3URFHGXUDO�+LVWRU\

&R[�VRXJKW�OHDYH�IURP�WKH�0DULSRVD�6XSHULRU�&RXUW�WR�VXH�$GDPV�DQG�&5* LQ�FRQQHFWLRQ�

ZLWK�WKH�5HFHLYHUVKLS EXW�OHDYH�ZDV�GHQLHG��'RF��1R����������������+H�WKHQ�EURXJKW WKLV�DFWLRQ�
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DJDLQVW�&5*��$GDPV��WKH�&RXQW\�0&6��WZR�VKHULII¶V�GHSXWLHV� DQG�+DUULV DOOHJLQJ�PXOWLSOH�

FODLPV�IRU�YLRODWLRQ�RI�VWDWH�DQG�IHGHUDO�ODZ��LQFOXGLQJ�VHYHUDO�FLYLO�ULJKWV�FODLPV�XQGHU����8�6�&���

�����DQG�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ��'RF��1R����

7KH�&RXUW�GLVPLVVHG�WKH�FODLPV�DJDLQVW�$GDPV�DQG�&5* RQ�MXULVGLFWLRQDO�JURXQGV�RQ�

$SULO�������� ZLWKRXW�SUHMXGLFH�WR�EULQJLQJ VXFK FODLPV LQ�WKH�SURSHU�IRUXP� 'RF��1R������DQG�

WXUQV�KHUH WR�WKH�VSHFLDO�PRWLRQ�WR�VWULNH�EURXJKW�E\�WKH�&RXQW\�'HIHQGDQWV�XQGHU�&DOLIRUQLD¶V�

DQWL�6/$33�ODZ�

/(*$/�)5$0(:25.

³&DOLIRUQLD�ODZ�SURYLGHV�IRU�WKH�SUH�WULDO�GLVPLVVDO�RI�FHUWDLQ�DFWLRQV��NQRZQ�DV�6WUDWHJLF�

/DZVXLWV�$JDLQVW�3XEOLF�3DUWLFLSDWLRQ��RU�6/$33V��WKDW�µPDVTXHUDGH�DV�RUGLQDU\�ODZVXLWV¶ EXW�DUH�

LQWHQGHG�WR�GHWHU�RUGLQDU\�SHRSOH�µIURP�H[HUFLVLQJ�WKHLU�SROLWLFDO�RU�OHJDO�ULJKWV�RU�WR�SXQLVK�WKHP�

IRU�GRLQJ�VR�¶ ´0DNDHII�Y��7UXPS�8QLY���//&������)��G������������WK�&LU���������TXRWLQJ %DW]HO�

Y��6PLWK� ����)��G��������������WK�&LU� �������VRPH�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���VHH DOVR��

0HWDEROLIH�,QW¶O��,QF��Y��:RUQLFN������)��G������������WK�&LU� ����� �³7KH�DQWL�6/$33�VWDWXWH�ZDV�

HQDFWHG�WR�DOORZ�HDUO\�GLVPLVVDO�RI�PHULWOHVV�ILUVW�DPHQGPHQW�FDVHV�DLPHG�DW�FKLOOLQJ�H[SUHVVLRQ�

WKURXJK�FRVWO\��WLPH�FRQVXPLQJ�OLWLJDWLRQ�´� 6XFK�ODZVXLWV DUH�³JHQHUDOO\�EURXJKW�WR�REWDLQ�DQ�

HFRQRPLF�DGYDQWDJH�RYHU�WKH�GHIHQGDQW��QRW�WR�YLQGLFDWH�D�OHJDOO\�FRJQL]DEOH�ULJKW�RI�WKH�

SODLQWLII�´�+DQVHQ�Y��&DOLIRUQLD�'HS¶W�RI�&RUU��	�5HKDE�������&DO�$SS��WK�������������������

�FLWLQJ�.DMLPD�(QJLQHHULQJ�	�&RQVWUXFWLRQ��,QF��Y��&LW\�RI�/RV�$QJHOHV�����&DO�$SS��WK����������

��������

6SHFLILFDOO\��VHFWLRQ��������RI�WKH�&DOLIRUQLD�&RGH�RI�&LYLO�3URFHGXUH SURYLGHV�IRU�D�

VSHFLDO�PRWLRQ�WR�VWULNH²FRPPRQO\�NQRZQ�DV�DQ�³DQWL�6/$33�PRWLRQ´²ZKHUH�³WKH�WULDO�FRXUW�

HYDOXDWHV�WKH�PHULWV�RI�WKH�ODZVXLW�XVLQJ�D�VXPPDU\�MXGJPHQW�OLNH�SURFHGXUH�DW�DQ�HDUO\�VWDJH�RI�

WKH�OLWLJDWLRQ�´�6FKDIIHU�Y��&LW\�	�&W\��RI�6DQ�)UDQFLVFR������&DO�$SS��WK������������������DV�

PRGLILHG�RQ�GHQLDO�RI�UHK¶J��'HF����������� �FLWLQJ�)ODWOH\�Y��0DXUR�����&DO��WK��������� �������

DQG�9DULDQ�0HGLFDO�6\VWHPV��,QF��Y��'HOILQR�����&DO��WK��������� ���������

&RXUWV�IROORZ�D�WZR�VWHS�SURFHVV LQ�GHFLGLQJ DQWL�6/$33�PRWLRQV��5REHUWV�Y��0F$IHH��

,QF�������)��G��������������WK�&LU���������0LQG\V�&RVPHWLFV��,QF��Y��'DNDU������)��G����������
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��WK�&LU���������2DVLV�:HVW�5HDOW\��//&�Y��*ROGPDQ�����&DO��WK������������������)LUVW��WKH�

GHIHQGDQW�PXVW�PDNH�D�SULPD�IDFLH�VKRZLQJ�WKDW�SODLQWLII¶V�FODLPV�DULVH�IURP�DQ�DFW RU�DFWV LQ�

IXUWKHUDQFH�RI�WKH�GHIHQGDQW¶V�ULJKWV�RI�SHWLWLRQ�RU�IUHH�VSHHFK LQ�FRQQHFWLRQ�ZLWK�D�SXEOLF�LVVXH��

5REHUWV������)��G�DW�������0LQG\V�&RVPHWLFV������)��G�DW������VHH 2DVLV�:HVW�����&DO��WK�DW������

6HFRQG��RQFH�WKH�GHIHQGDQW�PDNHV�WKLV�VKRZLQJ��WKH�EXUGHQ�VKLIWV�WR�WKH�SODLQWLII�WR�GHPRQVWUDWH�D�

SUREDELOLW\�RI�SUHYDLOLQJ�RQ�WKH�FKDOOHQJHG�FODLPV��5REHUWV������)��G�DW�������0LQG\V�&RVPHWLFV��

����)��G�DW������VHH 2DVLV�:HVW�����&DO��WK�DW����±��� 7KH�GHIHQGDQW�KDV�WKH�EXUGHQ�RQ�WKH�ILUVW�

LVVXH��ZKLOH�WKH�SODLQWLII�KDV�WKH�EXUGHQ�RQ�WKH�VHFRQG�LVVXH��)ODWOH\�����&DO��WK�DW ����

7KH�VSHFLDO�PRWLRQ�WR�VWULNH�XQGHU�WKH�DQWL�6/$33�VWDWXWH�LV�DYDLODEOH�WR�OLWLJDQWV�

SURFHHGLQJ�LQ�IHGHUDO�FRXUW� 7KRPDV�Y��)U\¶V�(OHFV���,QF�������)��G�����������±�����WK�&LU���������

)XUWKHU��FRXUWV�KDYH�IRXQG�WKDW�WKH�SURWHFWLRQV�LQ�WKH�DQWL�6/$33�VWDWXWH�DSSO\�WR�³VRPH�DFWV�E\�

JRYHUQPHQWDO�HQWLWLHV�DQG�WKHLU�UHSUHVHQWDWLYHV�´ VHH 6FKDIIHU������&DO�$SS��WK�DW����������

LQFOXGLQJ��IRU�H[DPSOH��³VWDWHPHQWV�DQG�ZULWLQJV�RI�JRYHUQPHQWDO�HQWLWLHV�DQG�SXEOLF�RIILFLDOV�RQ�

PDWWHUV�RI�SXEOLF�LQWHUHVW�DQG�FRQFHUQ�WKDW�ZRXOG�IDOO�ZLWKLQ�WKH�VFRSH�RI�WKH�VWDWXWH�LI�VXFK�

VWDWHPHQWV�ZHUH�PDGH�E\�D�SULYDWH�LQGLYLGXDO�RU�HQWLW\�´�9DUJDV�Y��&LW\�RI�6DOLQDV�����&DO��WK����

��±�����������$QG VHFWLRQ���������VXEGLYLVRQ �D� RI�WKH�&DOLIRUQLD�&RGH�RI�&LYLO�3URFHGXUH

SURYLGHV�WKDW�WKH�DQW�6/$33�VWDWXWH�LV�WR�EH�³FRQVWUXHG�EURDGO\´�WR IXUWKHU�WKH�OHJLVODWLYH�JRDOV�RI�

HQFRXUDJLQJ�SDUWLFLSDWLRQ�LQ�PDWWHUV�RI�SXEOLF�VLJQLILFDQFH�DQG�GLVFRXUDJLQJ�DEXVH�RI�WKH�MXGLFLDO�

SURFHVV��&DO��&RGH��&LY��3UR������������VXEG���D�� VHH DOVR� $QGHUVRQ�Y��*HLVW������&DO�$SS��WK�����

����������

$1$/<6,6

7KH &RXQW\�'HIHQGDQWV FRQWHQG WKDW�&R[¶V�VWDWH�ODZ�FODLPV�VKRXOG�EH�VWULFNHQ EHFDXVH�

VXFK�FODLPV�DULVH�VROHO\�³IURP�>@�VWDWHPHQWV��ZULWLQJV��DQG�FRQGXFW�ZKLOH�WKH�&RXQW\�ZDV�

HQIRUFLQJ�WKH�DSSOLFDEOH�QXLVDQFH�DEDWHPHQW�ODZV�DJDLQVW�>WKH�3URSHUW\@´�DQG�VXFK�DFWLYLWLHV�DUH�

³SURWHFWHG DFWLYLWLHV´�XQGHU�&DOLIRUQLD¶V�$QWL�6/$33�ODZ�DV�VHW�IRUWK�LQ�VHFWLRQ��������RI�WKH�

� 7KH�PHULWV�RI�D�SODLQWLII¶V�FODLPV�³SOD\�QR�SDUW�LQ�WKH�ILUVW�VWHS RI�WKH�DQWL�6/$33�DQDO\VLV�´�&LW\�RI�&RVWD�0HVD�Y��
'¶$OHVVLR�,QYHVWPHQWV��//&������&DO�$SS��WK���������±�����������
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&DOLIRUQLD�&RGH�RI�&LYLO�3URFHGXUH� 'RF��1R������SDJH����RI������OLQHV���WKURXJK���� )XUWKHU��WKH�

&RXQW\�'HIHQGDQWV�FRQWHQG�WKDW�&R[�FDQQRW�SUHYDLO�RQ�KLV�VWDWH�ODZ�FODLPV GXH�WR XQWLPHOLQHVV� D

ODFN�RI�VWDQGLQJ�DQG�YDULRXV�RWKHU IDWDO GHIHFWV� 'RF��1R������3DUW�,,,�&� ,Q�VKRUW��WKH�&RXQW\�

'HIHQGDQWV�PDLQWDLQ�WKDW�&R[¶V�³&RPSODLQW�LV�QRWKLQJ�PRUH�WKDQ�D�UHWDOLDWLRQ�DJDLQVW�WKH�&RXQW\�

IRU�LWV�OHJLWLPDWH�FRGH�HQIRUFHPHQW�LQYHVWLJDWLRQ��DQG�WKH�&RPSODLQW�LV�LQWHQGHG�WR�FKLOO�WKH

&RXQW\¶V�HIIRUWV�WR�SURWHFW�WKH�SXEOLF�DQG�IROORZ�VWDWH�DQG�ORFDO�ODZ�´�'RF��1R������SDJH���RI�����

OLQHV����WKURXJK����

&R[�PDNHV�VHYHUDO�DUJXPHQWV�LQ�RSSRVLWLRQ�WR�WKH�&RXQW\�'HIHQGDQWV¶�PRWLRQ��)LUVW��KH

DUJXHV�WKDW�WKH�PRWLRQ VKRXOG�EH�GHQLHG²RU DW�OHDVW KHOG�LQ�DEH\DQFH²EHFDXVH��LQ�PLPLFNLQJ�D�

PRWLRQ�IRU�VXPPDU\�MXGJPHQW��LW�UDLVHV�IDFWXDO�LVVXHV�WKDW�UHTXLUH GLVFRYHU\�XQGHU�WKH�)HGHUDO�

5XOHV�RI�&LYLO�3URFHGXUH��6HH 'RF��1R������SDJH���RI�����OLQHV����WKURXJK�����LG�� 3DUW�,9�$�

6HFRQG��KH DUJXHV�WKDW WKH PRWLRQ�VKRXOG�EH�GHQLHG�EHFDXVH�WKH�&RXQW\ LQLWLDWHG�WKH�FRGH�

HQIRUFHPHQW FDVH DJDLQVW�KLP�IRU�WKH�LOOHJDO�SXUSRVH�RI GHVWUR\LQJ�KLP�ILQDQFLDOO\�DQG SXQLVKLQJ�

KLP�IRU�H[SRVLQJ�WKH�&RXQW\¶V�ZURQJIXO�FRQGXFW�LQ�WKH�FRQQHFWLRQ ZLWK�WKH�FULPLQDO FDVH� ,G���

3DUW��,9�%��� 7KLUG��&R[�DUJXHV�WKDW��UHJDUGOHVV�RI�OHJDOLW\��WKH�&RXQW\�'HIHQGDQWV�KDYH�IDLOHG�WR�

VKRZ�WKDW�KLV�VWDWH�ODZ�FODLPV�DULVH�IURP�VWDWHPHQWV��ZULWLQJV�RU�FRQGXFW�SURWHFWHG�E\�&DOLIRUQLD¶V�

DQWL�6/$33�VWDWXWH� ,G���3DUW�,9�%��� $QG�ILQDOO\��&R[�DUJXHV�WKDW�KH�KDV�GHPRQVWUDWHG�D�

UHDVRQDEOH�SUREDELOLW\�RI�SUHYDLOLQJ�RQ�HDFK�RI�KLV�VWDWH�ODZ�FODLPV�DJDLQVW�WKH�&RXQW\�'HIHQGDQWV�

,G���3DUW�,9�%����

7KH�&RXUW ZLOO�DGGUHVV�&R[¶V�LOOHJDOLW\�DUJXPHQW DW�WKH�WKUHVKROG DQG�WKHQ WXUQ�WR�RWKHU�

DVSHFWV�RI�WKH�DQWL�6/$33�DQDO\VLV DV�ZDUUDQWHG�

,�� ,OOHJDOLW\�RI�&RXQW\¶V�&RGH�(QIRUFHPHQW�$FWLYLW\

$�� 3DUWLHV¶�$UJXPHQWV

&R[�DUJXHV�WKDW�WKLV�DFWLRQ�³LV�H[HPSW�IURP�DQWL�6/$33´�EHFDXVH WKH�&RXQW\¶V�FRGH�

HQIRUFHPHQW�DFWLRQV�ZHUH�XQGHUWDNHQ�³XQODZIXOO\�´�ZLWK�WKH�LQWHQW�WR�GHSULYH�&R[�³RI�KLV�KRPH��

KLV�SURSHUW\�DQG�KLV�EXVLQHVV�´�'RF��1R������SDJH����RI�����OLQHV����WKURXJK�����LG���3DUW�,9�%���

&RXQW\�'HIHQGDQWV��IRU�WKHLU�SDUW��DUJXH WKDW�WKH�LOOHJDOLW\�H[HPSWLRQ�IURP�WKH�DQWL�6/$33�

VWDWXWH�GRHV�QRW�DSSO\ EHFDXVH�³WKH�&RXQW\�KDV�QRW�FRQFHGHG�WKDW�LWV�FRGH�HQIRUFHPHQW�DFWLYLWLHV�
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ZHUH�LOOHJDO�´�'RF��1R������SDJH����RI�����OLQHV���WKURXJK����DQG�WKH�³�µHYLGHQFH¶�VHW�IRUWK�LQ�

>&R[¶V@�RSSRVLWLRQ�«�GRHV�QRW�FRQFOXVLYHO\�HVWDEOLVK WKDW�WKH�&RXQW\¶V�FRGH�HQIRUFHPHQW�

DFWLYLWLHV�ZHUH�LOOHJDO�«�´�,G���SDJH����RI�����OLQHV����WKURXJK�����HPSKDVLV�RULJLQDO���7KH�&RXQW\�

'HIHQGDQWV�PDLQWDLQ�WKDW�³WKH�&RXQW\¶V�RQO\�LQWHUHVW�LQ�WKH�>@�3URSHUW\�KDV�EHHQ��DW�DOO�WLPHV��WR�

HQVXUH�WKDW�WKH�YLRODWLRQV�RI�ODZ�XSRQ�LW�DUH�UHPHGLHG�WR�SURWHFW�WKH�KHDOWK�DQG�VDIHW\�RI�WKH�

RFFXSDQWV��WKH�QHLJKERUV��DQG�WKH�VXUURXQGLQJ�FRPPXQLW\�´�'RF��1R������SDJH����RI������OLQHV���

WKURXJK����

%�� $SSOLFDEOH�/DZ

,Q�)ODWOH\ Y��0DXUR� WKH�&DOLIRUQLD�6XSUHPH�&RXUW�KHOG�WKDW�³VHFWLRQ��������FDQQRW�EH�

LQYRNHG�E\�D�GHIHQGDQW�ZKRVH�DVVHUWHGO\�SURWHFWHG�DFWLYLW\�LV�LOOHJDO�DV�D�PDWWHU�RI�ODZ�DQG��IRU�

WKDW�UHDVRQ��QRW�SURWHFWHG�E\�FRQVWLWXWLRQDO�JXDUDQWHHV�RI�IUHH�VSHHFK�DQG�SHWLWLRQ�´�&LW\�RI�

0RQWHEHOOR�Y��9DVTXH]����&DO��WK��������� ������ �TXRWLQJ�)ODWOH\�����&DO��WK�DW ������LQWHUQDO�

TXRWDWLRQ�PDUNV�RPLWWHG���VHH DOVR��3DXO�IRU�&RXQFLO�Y��+DQ\HF]�����&DO�$SS��WK�����������

������� GLVDSSURYHG�RI RQ�RWKHU�JURXQGV E\�(TXLORQ�(QWHUSULVHV�Y��&RQVXPHU�&DXVH��,QF������

&DO��WK������������

7KH�PRYLQJ�GHIHQGDQW¶V�RQO\�EXUGHQ�LQ�EULQJLQJ�DQ�DQWL�6/$33�PRWLRQ��KRZHYHU��LV�WR�

PDNH�D�SULPD�IDFLH�VKRZLQJ WKDW�D�FKDOOHQJHG�FDXVH�RI�DFWLRQ�DULVHV�IURP�SURWHFWHG�DFWLYLW\��

)ODWOH\� ���&DO��WK DW������³,W�LV�QRW�WKH�GHIHQGDQW¶V�EXUGHQ�«�WR�HVWDEOLVK�WKDW�WKH�FKDOOHQJHG�

FDXVH�RI�DFWLRQ�LV�>@ SURWHFWHG�DV�D�PDWWHU�RI�ODZ�´�/LHEHUPDQ�Y��.&23�7HOHYLVLRQ��,QF�������

&DO�$SS��WK��������� �������

7KXV��WR�GHIHDW�D�GHIHQGDQW�EDVHG�RQ�³LOOHJDOLW\´�DW�WKH ILUVW�VWHS�RI�WKH�DQWL�6/$33�

DQDO\VLV��HYLGHQFH�PXVW�³FRQFOXVLYHO\�GHPRQVWUDWH´�WKDW�WKH�FRQGXFW�LQ�TXHVWLRQ�ZDV�LOOHJDO�RU�

³>W@KH�GHIHQGDQW�PXVW�FRQFHGH�WKH�SRLQW�´�&LW\�RI�0RQWHEHOOR����&DO��WK�DW �����FLWLQJ�)ODWOH\�����

&DO��WK�DW����±������³,I�����D�IDFWXDO�GLVSXWH�H[LVWV�DERXW�WKH�OHJLWLPDF\�RI�WKH�GHIHQGDQW¶V�FRQGXFW��

LW�FDQQRW�EH�UHVROYHG�ZLWKLQ�WKH�ILUVW�VWHS�EXW�PXVW�EH�UDLVHG�E\�WKH�SODLQWLII�LQ�FRQQHFWLRQ�ZLWK�WKH�

SODLQWLII¶V�EXUGHQ�WR�VKRZ�D�SUREDELOLW\�RI�SUHYDLOLQJ�RQ�WKH�PHULWV�´�,G� �TXRWLQJ )ODWOH\�����

&DO��WK�DW����� �LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���,Q�&LW\�RI�0RQWHEHOOR�Y��9DVTXH]��IRU�H[DPSOH��

WKH�&DOLIRUQLD�6XSUHPH�&RXUW�IRXQG�WKDW�LW�ZDV�QRW�SURSHU�WR�UHVROYH�WKH�TXHVWLRQ�RI�LOOHJDOLW\�³DW�
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WKH�ILUVW�VWHS�RI�WKH�DQWL�6/$33�LQTXLU\´�EHFDXVH�GHIHQGDQWV�GHQLHG�DQ\�ZURQJGRLQJ�LQ�FRQQHFWLRQ�

ZLWK�WKH�FDPSDLJQ�FRQWULEXWLRQV�DW�LVVXH�LQ�WKDW�FDVH��DQG�SODLQWLII�FRQFHGHG WKDW�LWV�FODLP�

GHSHQGHG ³RQ�LQIHUHQFHV�WR�EH�GUDZQ�IURP�FLUFXPVWDQWLDO�HYLGHQFH´�UHODWLQJ�WR�DGYRFDF\�DQG�

YRWLQJ�WKDW�SUHFHGHG�UHFHLSW�RI�FDPSDLJQ�FRQWULEXWLRQV� ��&DO��WK�DW�����

&���6XPPDU\�RI�&RXQW\¶V�&RGH�(QIRUFHPHQW�$FWLYLW\

$V�VHW�IRUWK�DERYH��WKH UHFRUG�LQ�WKLV�FDVH�FRQWDLQV�HYLGHQFH�VKRZLQJ�WKH�IROORZLQJ DV WR�

WKH�&RXQW\¶V�FRGH�HQIRUFHPHQW�DFWLYLW\�ZLWK�UHVSHFW�WR�WKH�3URSHUW\�

,Q�1RYHPEHU�������WKH�&RXQW\�EURXJKW�FULPLQDO�FKDUJHV�DJDLQVW�&R[ IRU UDSH�DQG�UHODWHG�

FULPHV�WKDW�DOOHJHGO\�WRRN�SODFH�RQ�WKH�3URSHUW\� 1HDUO\�WZR�\HDUV�RI�FRQWHQWLRXV�GLVFRYHU\�HQVXHG�

LQ�ZKLFK�&R[�SXUVXHG�KLV�WKHRULHV�WKDW�WKH�&RXQW\�DQG 0&6 JDYH�XQGXH�GHIHUHQFH�WR�WKH�

TXHVWLRQDEOH�WHVWLPRQ\�RI�WKH�DOOHJHG�YLFWLP�DQG�IDLOHG�WR�FROOHFW��JDWKHU�DQG�GLYXOJH HYLGHQFH�WKDW�

ZRXOG�SURYH�&R[¶V�LQQRFHQFH�

2Q�2FWREHU�����������ZKLOH�WKH�FULPLQDO�FDVH�DJDLQVW�&R[�ZDV�VWLOO�SHQGLQJ��WKH�&RXQW\�

VHFXUHG�DQ�RPQLEXV�FLYLO�ZDUUDQW RUGHULQJ DQ�HVVHQWLDOO\�XQOLPLWHG LQVSHFWLRQ�RI�WKH�3URSHUW\�WKDW�

LQFOXGHG�³DOO�DUHDV�RI�WKH�LQWHULRU�DQG�H[WHULRU�RI�DOO�EXLOGLQJV��VWUXFWXUHV��KRPHV��KRXVHV��URRPV��

EDUQ��JDUDJHV��YHKLFOHV��EDVHPHQWV��DWWLFV��VKHGV��XQLWV��RSHQ ILHOGV��\DUGV��VWRUDJH�IDFLOLWLHV��

FRPSDUWPHQWV��GUDZHUV��FDELQHWV��SDSHUV��DQG�HOHFWURQLF�ILOHV�ORFDWHG�RQ�WKH�>@ 3URSHUW\�´

7KH�GHFODUDWLRQV�ILOHG�LQ�VXSSRUW�RI�WKH�:DUUDQW XQLIRUPO\ LQGLFDWHG�WKDW�WKH�3URSHUW\�KDG�

EHHQ�LQVSHFWHG �LQ�VRPH�IDVKLRQ� WKUHH�WLPHV�GXULQJ�D�URXJKO\�WKUHH�PRQWK�SHULRG LQ������DQG�ILYH�

WLPHV LQ�WKH�URXJKO\�WKUHH�PRQWK�SHULRG EHWZHHQ�2FWREHU����������DQG�)HEUXDU\ �� ����� )XUWKHU��

WKH�GHFODUDWLRQV�DQG�RWKHU�UHFRUGV�LQGLFDWH�WKDW�MXVW�WKUHH�QRWLFHV�ZHUH�LVVXHG�LQ�FRQQHFWLRQ�ZLWK�

WKH�3URSHUW\�SULRU�WR�WKH�:DUUDQW�DSSOLFDWLRQ� $OO�WKUHH�RI�WKRVH�QRWLFHV ZHUH DSSDUHQWO\ LVVXHG�LQ�

�����DQG�DW�OHDVW�WZR�RI�WKHP�DSSHDU�WR�KDYH�SHUWDLQHG�VROHO\�WR�DQ�DJULFXOWXUDO�VWUXFWXUH�EHLQJ�

XVHG�IRU�XQSHUPLWWHG�KXPDQ�KDELWDWLRQ�

7KHUH�LV�QR�LQGLFDWLRQ�LQ WKH�GHFODUDWLRQV�WKDW�DQ\ FLYLO�LQVSHFWLRQV WRRN�SODFH RQ�WKH�

3URSHUW\�LQ�WKH�IRXU�DQG�D�KDOI�\HDUV�SULRU�WR�WKH�:DUUDQW�DSSOLFDWLRQ��DVLGH�IURP�D�SDUDJUDSK�LQ�WKH

6DUDK�:LOOLDPV 'HFODUDWLRQ�VWDWLQJ�WKDW�D�VKHULII¶V�GHSXW\�LQVSHFWHG�WKH�3URSHUW\�RQ�6HSWHPEHU����

�����³DV�SDUW�RI�D�FULPLQDO�LQYHVWLJDWLRQ�RI�D�GDPDJHG�SRZHU�PHWHU´ DQG�³FRQILUPHG�WKDW�D�
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QXPEHU�RI�>@�YLRODWLQJ�FRQGLWLRQV�FRQWLQXHG�WR�SHUVLVW�RQ�WKH�>@�3URSHUW\��LQFOXGLQJ�XQSHUPLWWHG�

FRQVWUXFWLRQ��HOHFWULFDO�KD]DUGV��ODQG�XVH�DQG�]RQLQJ�YLRODWLRQV��DQG�XQODZIXO�WUDQVLHQW�

RFFXSDQF\�´�7KH�VKHULII¶V GHSXW\�KLPVHOI��KRZHYHU��GLG�QRW�VXEPLW D�GHFODUDWLRQ�LQ�VXSSRUW�RI�WKH�

:DUUDQW�DSSOLFDWLRQ��DQG�0V��:LOOLDPV�SURYLGHV�QR�H[SODQDWLRQ�DV�WR�KRZ�³D�FULPLQDO�

LQYHVWLJDWLRQ�RI�D�GDPDJHG�SRZHU�PHWHU´�FDPH�WR�DGGUHVV�VXFK�D�EURDG�UDQJH�RI�LVVXHV RQ�VXFK�D�

ODUJH�SLHFH�RI�SURSHUW\ �RU�KRZ�VXFK�LVVXHV�IHOO�ZLWKLQ�WKH�FRPSHWHQFLHV�RI�WKH�VKHULII¶V GHSXW\��

2Q�2FWREHU���������²DIWHU�PRUH�WKDQ�IRXU DQG�D�KDOI \HDUV�ZLWKRXW�D�FLYLO�LQVSHFWLRQ DQG�

PRUH�WKDQ�HLJKW�\HDUV�VLQFH�WKH�ODVW�RI�WKUHH�ZULWWHQ�QRWLFHV�UHODWLQJ�WR�WKH�3URSHUW\² WKH�&RXQW\�

H[HFXWHG�WKH RPQLEXV :DUUDQW�DQG�VXSSRVHGO\�IRXQG�PRUH�WKDQ���� ³GDQJHURXV YLRODWLRQV´

UHODWLQJ�WR�VHYHQ�GLIIHUHQW�VWUXFWXUHV�DQG�YDULRXV�RWKHU�DVSHFWV�RI�WKH�3URSHUW\�

2Q�)ULGD\��'HFHPEHU����������WKH�&RXQW\�LVVXHG�DQ 1	2�RUGHULQJ�&R[�WR�IL[�DOO�

YLRODWLRQV ZLWKLQ����GD\V �LQFOXGLQJ�&KULVWPDV�DQG�1HZ�<HDU¶V�'D\�� &R[¶V UHTXHVW IRU�DQ�

H[WHQVLRQ�ZDV�GHQLHG��DQG�LQ�0DUFK������WKH�&RXQW\�ILOHG�D 9HULILHG�&RPSODLQW�VWDWLQJ��LQWHU�DOLD��

WKDW WKH�3URSHUW\�KDG�EHHQ�WKH�³IRFXV´�RI�FRGH�HQIRUFHPHQW�HIIRUWV�VLQFH������DQG�WKDW &R[�KDG�

EHHQ�JLYHQ ³D�UHDVRQDEOH�DQG�DGHTXDWH�RSSRUWXQLW\´�WR�³REWDLQ�UHTXLUHG�SHUPLWV��FRUUHFW�WKH�

YLRODWLRQV�LQ�WKH�1	2�>DQG@�SURYLGH�SURRI�RI�FRPSOLDQFH�WR�WKH�&LW\�´

2Q�-XO\�����������WKH�&RXQW\�VHFXUHG�DQ�RUGHU�IURP�WKH�0DULSRVD�6XSHULRU�&RXUW�

DSSRLQWLQJ�$GDPV DV�WKH UHFHLYHU�IRU�WKH�3URSHUW\� VWDWLQJ�WKDW�$GDPV�³KD>G@ VXIILFLHQWO\�

GHPRQVWUDWHG�WKH�QHFHVVDU\�FDSDFLW\�DQG�H[SHUWLVH´�WR�UHKDELOLWDWH�WKH�3URSHUW\��DQG�FKDUJLQJ�

$GDPV�ZLWK�WKH�WDVN�RI�UHSDLULQJ�DOO�����³GDQJHURXV�YLRODWLRQV´ LGHQWLILHG LQ�WKH�1	2�

2Q $XJXVW���������� WKH�&RXQW\�GLVPLVVHG�DOO�FULPLQDO�FKDUJHV�DJDLQVW�&R[�LQ�FRQQHFWLRQ�

ZLWK�WKH�DOOHJHG�UDSH��DIWHU�FRQFOXGLQJ�WKDW�WKH�DOOHJHG�YLFWLP�KDG�OLHG�XQGHU�RDWK�

$V�RI�0D\�����²QHDUO\�D�\HDU�DIWHU�WKH�5HFHLYHUVKLS�FRPPHQFHG²$GDPV�ZDV�VWLOO�

FROOHFWLQJ�ELGV�WR�UHSDLU�WKH�3URSHUW\��2Q�-XO\�������$GDPV�SXW�WKH�3URSHUW\�LQWR�IRUHFORVXUH�ZLWK�

D�GHPDQG�IRU�SD\PHQW�RI�PRUH�WKDQ����������LQ�5HFHLYHUVKLS�UHODWHG�FRVWV�VHFXUHG�E\�WKH�

3URSHUW\��$QG�LW�DSSHDUV�WKDW�DV�RI�WKH�HQG RI�����²DQG�SRVVLEO\�WKH�ILUVW�TXDUWHU�RI�����²WKH�

UHSDLUV�WR�WKH�3URSHUW\��ZRUN�WKDW�WKH�&RXQW\�KDG�JLYHQ�&R[����GD\V��LQFOXGLQJ�KROLGD\V��WR�

FRPSOHWH��ZDV�VWLOO�LQ�SURFHVV�
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'�� $QDO\VLV

7KH�IRUHJRLQJ IDFWV�PDNH�LW�KDUG�WR�FUHGLW�WKH�&RXQW\�'HIHQGDQWV¶�VWDWHPHQW�WKDW�³WKH�

&RXQW\¶V�RQO\�LQWHUHVW�LQ�WKH�>@�3URSHUW\�KDV�EHHQ��DW�DOO�WLPHV��WR�HQVXUH�WKDW�WKH�YLRODWLRQV�RI�ODZ�

XSRQ�LW�DUH�UHPHGLHG�WR�SURWHFW�WKH�KHDOWK�DQG�VDIHW\�RI�WKH�RFFXSDQWV��WKH�QHLJKERUV��DQG�WKH�

VXUURXQGLQJ�FRPPXQLW\�´ 7KH UHODWLYHO\�VSDUVH LQVSHFWLRQ�KLVWRU\�GHVFULEHG LQ�WKH�:DUUDQW�

GHFODUDWLRQV�VHHPV WR�FRQWUDGLFW�WKH�DVVHUWLRQ�WKDW�WKH�3URSHUW\�KDG�EHHQ�³WKH�IRFXV´�RI�FRGH�

HQIRUFHPHQW�HIIRUWV�³VLQFH�DW�OHDVW�����´ DQG UDLVHV REYLRXV TXHVWLRQV�DERXW�WKH H[SDQVLYH VFRSH�

RI�WKH�:DUUDQW �ZKLFK�LQFOXGHG�QRW�MXVW�EXLOGLQJV�EXW�DOVR�DOO�³YHKLFOHV« FRPSDUWPHQWV��GUDZHUV��

FDELQHWV��SDSHUV��DQG�HOHFWURQLF�ILOHV�ORFDWHG�RQ�WKH�>@�3URSHUW\´���7KH�QRWLRQ�WKDW�&R[�FRXOG�KDYH�

UHSDLUHG�DOO�����³GDQJHURXV�YLRODWLRQV´�VHW�IRUWK�LQ�WKH�1	2�LQ�D����GD\ SHULRG WKDW�LQFOXGHG

&KULVWPDV�DQG�1HZ�<HDU¶V�'D\ VWUDLQV�FUHGXOLW\��SDUWLFXODUO\�VLQFH�WKH�&RXQW\¶V�H[SHUW UHFHLYHU�

ZDV�VWLOO�FROOHFWLQJ�ELGV����PRQWKV�DIWHU�WKH�5HFHLYHUVKLS�FRPPHQFHG�DQG�ZDV�DSSDUHQWO\�VWLOO�

ZRUNLQJ�RQ�UHSDLUV�ZHOO�LQWR�WKH�ILUVW�TXDUWHU�RI�������$QG�LW�LV�XQVHWWOLQJ��WR�VD\�WKH�OHDVW� WKDW�WKH�

DJJUHVVLYH�FRGH�HQIRUFHPHQW�DFWLYLW\�HYLGHQFHG�E\�WKH�UHFRUG�LQ�WKLV�DFWLRQ FRLQFLGHG�ZLWK�WKH�

&RXQW\¶V�IDLOHG�FULPLQDO�FDVH�DJDLQVW�&R[��

(YHQ�DVVXPLQJ�LW�LV�DOO�WUXH��KRZHYHU� WKLV�FLUFXPVWDQWLDO�HYLGHQFH�GRHV�QRW ³FRQFOXVLYHO\�

GHPRQVWUDWH´ DQ\WKLQJ�DERXW�WKH�OHJDOLW\�RI�WKH�&RXQW\¶V�FRGH�HQIRUFHPHQW�DFWLYLWLHV��RQH�ZD\�RU�

WKH�RWKHU��DQG�WKH�&RXQW\��IRU�LWV�SDUW��KDV�H[SUHVVO\�DVVHUWHG�WKDW�LWV�FRGH�HQIRUFHPHQW�DFWLYLWLHV�

ZHUH�XQGHUWDNHQ�IRU�WKH�ODZIXO SXUSRVH�RI�SURWHFWLQJ�WKH�3URSHUW\�DQG�WKH�SXEOLF� 6HH &LW\�RI�

0RQWHEHOOR����&DO��WK�DW����� 7KXV��WKH�&RXUW�ILQGV�WKDW�WKH�TXHVWLRQ�RI�LOOHJDOLW\�FDQQRW�EH�

GHFLGHG�DW�WKH�ILUVW�VWHS�RI�WKH�DQWL�6/$33�LQTXLU\�DQG�PXVW�EH�UHVHUYHG�IRU�DGMXGLFDWLRQ �WR�WKH�

H[WHQW�QHFHVVDU\� XQGHU�WKH�VHFRQG�SURQJ�� 6HH LG���VHH DOVR *RYHUQRU�*UD\�'DYLV�&RP�������

&DO�$SS��WK�DW ����

7KH�&RXUW�QRZ�WXUQV�WR�ZKHWKHU�WKH�&RXQW\�'HIHQGDQWV�KDYH PHW�WKHLU�EXUGHQ�XQGHU�SURQJ�

� ,W�DSSHDUV�GLVFRYHU\�ZRXOG�EH�ZDUUDQWHG�WR�WKH�H[WHQW�DGMXGLFDWLRQ�RI�WKH�³LOOHJDOLW\´�LVVXH�ZHUH�UHTXLUHG�XQGHU�WKH�
VHFRQG�SURQJ�RI�WKH DQWL�6/$33�DQDO\VLV LQ�WKLV�FDVH��6HH 5RJHUV�Y��+RPH�6KRSSLQJ�1HWZRUN��,QF������)�6XSS��G�
����������&�'��&DO���������ILQGLQJ�WKDW SODLQWLII�ZDV�HQWLWOHG�XQGHU�5XOH����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�WR�
GHYHORS�KLV�DUJXPHQWV�LQ�RSSRVLWLRQ�WR�D�VSHFLDO�PRWLRQ�WR�VWULNH���VHH DOVR &ROHPDQ�Y��6WHUOLQJ�������:/�����������
DW����6�'��&DO��0DU�������������ILQGLQJ�SODLQWLII�ZDV�HQWLWOHG�WR�FRQGXFW�GLVFRYHU\�WR�³VKRZ�WKDW�'HIHQGDQWV�ZHUH�
HQJDJHG�LQ�LOOHJDO�FRQGXFW�WKDW�LV�QRW�SURWHFWHG�E\�6HFWLRQ�������´��
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RQH�RI�WKH�DQWL�6/$33�DQDO\VLV�WR�PDNH�D�SULPD�IDFLH�VKRZLQJ�WKDW�WKH�DFWLYLWLHV�JLYLQJ�ULVH WKH�

KDUPV�DOOHJHG�LQ�&R[¶V�VWDWH�ODZ�FODLPV�DUH�SURWHFWHG�XQGHU�VHFWLRQ��������

,,�� 3URQJ�2QH RI�WKH�6HFWLRQ��������$QDO\VLV��&ODLPV�$ULVLQJ�IURP�3URWHFWHG�$FWLYLW\

$�� 3DUWLHV¶�$UJXPHQWV

6HWWLQJ�DVLGH�WKH�TXHVWLRQ�RI�LOOHJDOLW\��WKH�&RXQW\�'HIHQGDQWV�DUJXH�WKDW WKH\ KDYH

VDWLVILHG�WKHLU REOLJDWLRQV�XQGHU�SURQJ�RQH�RI�WKH�DQWL�6/$33�DQDO\VLV�EHFDXVH�&R[�³DGPLWV�WKDW�

WKH�IDFWV�VWDWHG�LQ�WKH�&RPSODLQW�WRRN�SODFH�ZKLOH�WKH�&RXQW\�ZDV�LQYHVWLJDWLQJ�FRGH�YLRODWLRQV�

DQG�QXLVDQFH�DFWLYLW\�DQG�WDNLQJ�HQIRUFHPHQW�DFWLRQ�DJDLQVW�WKH�>@�3URSHUW\�´ 'RF��1R������SDJH����

RI������OLQHV����WKURXJK���� DQG�WKDW�³FRXUWV�KDYH�H[SUHVVO\�KHOG�WKDW�FRGH�HQIRUFHPHQW�

LQYHVWLJDWLRQV�DQG�HQIRUFHPHQW�DFWLYLW\ «�FRQVWLWXWH�SURWHFWHG�DFWLYLW\�XQGHU >@�VHFWLRQ�

�������H��´�'RF��1R������SDJH����RI������OLQHV����WKURXJK�����

&R[�GRHV�QRW GLVSXWH WKDW�YDOLG�LQYHVWLJDWLRQV DQG�HQIRUFHPHQW�DFWLRQV�DUH�SURWHFWHG E\�

&DOLIRUQLD¶V�DQWL�6/$33�VWDWXWH� EXW�DUJXHV�WKDW�WKH &RXQW\�'HIHQGDQWV�KDYH�IDLOHG�WR�VDWLVI\�WKH

ILUVW�SURQJ�RI�WKH�DQWL�6/$33�DQDO\VLV�EHFDXVH KLV�VWDWH�ODZ�FODLPV�DULVH�QRW�RQO\�IURP�FRGH�

HQIRUFHPHQW�EXW�DOVR�IURP DEXVHV LQFLGHQW�WR�WKH�5HFHLYHUVKLS DQG�WKH�&RXQW\¶V�IDLOHG�FULPLQDO�

FDVH�DJDLQVW�KLP� 'RF��1R������3DUW�,9�%����

2Q�UHSO\��WKH�&RXQW\�'HIHQGDQWV�DUJXH�WKDW�&R[¶V�FODLPV�IRU�VODQGHU�RI�WLWOH��EUHDFK�RI�

ILGXFLDU\�GXW\��LQWHQWLRQDO�LQWHUIHUHQFH�ZLWK�SURVSHFWLYH�HFRQRPLF�DGYDQWDJH��FRQYHUVLRQ��DQG

XQIDLU�EXVLQHVV�SUDFWLFHV ³DULVH�VROHO\�IURP�WKH�&RXQW\¶V�FRGH�HQIRUFHPHQW�DFWLYLWLHV´�DQG�WKDW�

&R[¶V�FODLPV�IRU�QHJOLJHQFH�DQG�QHJOLJHQW�KLULQJ��VXSHUYLVLRQ�DQG�WUDLQLQJ VKRXOG�EH�VWULFNHQ�

GHVSLWH�WKH�IDFW�WKDW�WKH\�LQYROYH�DOOHJDWLRQV�UHODWLQJ�WR�WKH�FULPLQDO FDVH�EHFDXVH ³D�FODLP�WKDW�

FRQWDLQV�ERWK�SURWHFWHG�DQG�XQSURWHFWHG�DFWLYLW\�LV�VWLOO�VXEMHFW�WR�DQ�DQWL�6/$33�PRWLRQ�´ 'RF��

1R������3DUW�,,,��

$V�VHW�IRUWK�EHORZ��WKH�&RXUW�ILQGV�WKDW�WKH�&RXQW\�'HIHQGDQWV�KDYH�IDLOHG�WR�PHHW�WKHLU�

EXUGHQ�XQGHU WKH�ILUVW�SURQJ�RI�WKH�DQWL�6/$33�DQDO\VLV�EHFDXVH�WKH\�KDYH�QRW�VKRZQ�KRZ�DQ\

FKDOOHQJHG�FDXVH�RI�DFWLRQ�DULVHV IURP�SURWHFWHG�DFWLYLW\�DQG�EHFDXVH��FRQWUDU\�WR�WKH�&RXQW\�

'HIHQGDQWV¶�FRQWHQWLRQV��FRGH�HQIRUFHPHQW�LV�QRW�FDWHJRULFDOO\�SURWHFWHG�XQGHU�VHFWLRQ��������
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%�� $SSOLFDEOH�/DZ

$V�VHW�IRUWK�DERYH��D�GHIHQGDQW EULQJLQJ�DQ�DQWL�6/$33�PRWLRQ KDV�³WKH�LQLWLDO�EXUGHQ�RI�

VKRZLQJ�WKDW�WKH�FDXVHV�RI�DFWLRQ�DJDLQVW�KLP�DURVH�IURP�SURWHFWHG�DFWLYLW\�´ .DUQD]HV�Y��$UHV��

����&DO�$SS��WK������������������DV�PRGLILHG�RQ�GHQLDO�RI�UHK¶J��)HE������������ ,Q�RWKHU�ZRUGV��

³WKH�PRYLQJ�GHIHQGDQW�EHDUV�WKH�EXUGHQ�RI�LGHQWLI\LQJ�DOO�DOOHJDWLRQV�RI�SURWHFWHG�DFWLYLW\��DQG�WKH�

FODLPV�IRU�UHOLHI�VXSSRUWHG�E\�WKHP�´�%DUDO�Y��6FKQLWW����&DO��WK������������������VHH DOVR��)ODWOH\��

���&DO��WK�DW������³7KH�RQO\�PHDQV�VSHFLILHG�LQ�VHFWLRQ��������E\�ZKLFK�D�PRYLQJ�GHIHQGDQW�FDQ�

VDWLVI\�>WKLV@�UHTXLUHPHQW�LV�WR�GHPRQVWUDWH�WKDW�WKH�GHIHQGDQW¶V�FRQGXFW�E\�ZKLFK�SODLQWLII�FODLPV�

WR�KDYH�EHHQ�LQMXUHG�IDOOV�ZLWKLQ�RQH�RI�WKH�IRXU�FDWHJRULHV�GHVFULEHG�LQ�VXEGLYLVLRQ��H� >RI�VHFWLRQ�

������@�´� 6KDKED]LDQ�Y��&LW\�RI�5DQFKR�3DORV�9HUGHV�����&DO�$SS��WK���������±����������

�TXRWLQJ�3DUN����&DO��WK�DW������ �LQWHUQDO�TXRWDWLRQ PDUNV�RPLWWHG���VHH DOVR /HH�Y��6LOYHLUD����

&DO�$SS��WK���������������� �³>$@�GHIHQGDQW�FDQ�PHHW�WKH�EXUGHQ�RI�PDNLQJ�D�WKUHVKROG�VKRZLQJ�

WKDW�D�FODLP�DULVHV�IURP�SURWHFWHG�DFWLYLW\�E\�GHPRQVWUDWLQJ�WKH�DFW�RU�DFWV�XQGHUO\LQJ�WKH�

SODLQWLII¶V�FODLP�IDOOV�ZLWKLQ�RQH�RI�WKH�IRXU�FDWHJRULHV�LGHQWLILHG�LQ�VHFWLRQ���������VXEGLYLVLRQ�

�H��´�� ³,I�WKH�PRYLQJ�SDUW\�IDLOV�WR�GHPRQVWUDWH�WKDW�DQ\�RI�WKH�FKDOOHQJHG�FDXVHV�RI�DFWLRQ�DULVH�

IURP�SURWHFWHG�DFWLYLW\��WKH�FRXUW�GHQLHV�WKH�PRWLRQ�´�6KDKED]LDQ� ���&DO�$SS��WK�DW������FLWLQJ�

&LW\�RI�&RWDWL�Y��&DVKPDQ�����&DO��WK����������������� DQG�7ULORJ\�DW�*OHQ�,Y\�0DLQWHQDQFH�

$VVQ��Y��6KHD�+RPHV��,QF�� ����&DO�$SS��WK������������������

&�� $QDO\VLV

�� $FWV 8QGHUO\LQJ�(DFK�&DXVH�RI�$FWLRQ

&RXQW\�'HIHQGDQWV UHFLWH�SRUWLRQV�RI VHFWLRQ��������DQG DVVHUW�LQ�EODQNHW�IDVKLRQ�WKDW�ILYH�

RI &R[¶V VHYHQ VWDWH�ODZ�FODLPV�DULVH H[FOXVLYHO\�IURP�FRGH�HQIRUFHPHQW�DFWLYLW\ DQG�WKDW�WKH�WZR�

RWKHU�FODLPV�DULVH�DW�OHDVW�LQ�SDUW�IURP�FRGH�HQIRUFHPHQW�DFWLYLW\��'RF��1R������SDJH ���RI������

� 7KH�IRXU�FDWHJRULHV�VHW�IRUWK�LQ�VXEGLYLVLRQ��H��RI�VHFWLRQ��������DUH������DQ\�ZULWWHQ�RU�RUDO�VWDWHPHQW�RU�ZULWLQJ�
PDGH�EHIRUH�D�OHJLVODWLYH��H[HFXWLYH��RU�MXGLFLDO�SURFHHGLQJ��RU�DQ\�RWKHU�RIILFLDO�SURFHHGLQJ�DXWKRUL]HG�E\�ODZ������
DQ\�ZULWWHQ�RU�RUDO VWDWHPHQW�RU�ZULWLQJ�PDGH�LQ�FRQQHFWLRQ�ZLWK�DQ�LVVXH�XQGHU�FRQVLGHUDWLRQ�RU�UHYLHZ�E\�D�
OHJLVODWLYH��H[HFXWLYH��RU�MXGLFLDO�ERG\��RU�DQ\�RWKHU�RIILFLDO�SURFHHGLQJ�DXWKRUL]HG�E\�ODZ������DQ\�ZULWWHQ�RU�RUDO�
VWDWHPHQW�RU�ZULWLQJ�PDGH�LQ�D�SODFH�RSHQ�WR�WKH SXEOLF�RU�D�SXEOLF�IRUXP�LQ�FRQQHFWLRQ�ZLWK�DQ�LVVXH�RI�SXEOLF�
LQWHUHVW��DQG�����DQ\�RWKHU�FRQGXFW�LQ�IXUWKHUDQFH�RI�WKH�H[HUFLVH�RI�WKH�FRQVWLWXWLRQDO�ULJKW�RI�SHWLWLRQ�RU�WKH�
FRQVWLWXWLRQDO�ULJKW�RI�IUHH�VSHHFK�LQ�FRQQHFWLRQ�ZLWK�D�SXEOLF�LVVXH�RU�DQ�LVVXH�RI�SXEOLF�LQWHUHVW��&DO��&RGH�&LY� 3UR����
��������VXEG���H��
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3DUW�,,�%���'RF��1R� ����SDJHV ��WKURXJK����RI�����7KH\�PDNH�QR�PHDQLQJIXO�DWWHPSW��KRZHYHU� WR�

LGHQWLI\�WKH�DFWV�XQGHUO\LQJ�HDFK�FDXVH�RI�DFWLRQ�WKDW�SXUSRUWHGO\�JDYH�ULVH &R[¶V�LQMXULHV RU�WR�

VKRZ�KRZ VXFK�DFWV�ILW�LQWR�RQH�RU�PRUH�RI�WKH�FDWHJRULHV�VHW�IRUWK�LQ�VXEGLYLVLRQ��H��RI�VHFWLRQ�

������� ,QGHHG��WKH�FORVHVW�WKH�&RXQW\�'HIHQGDQWV�FRPH�WR�DGGUHVVLQJ�WKHLU�VWDWXWRU\�EXUGHQ�XQGHU�

WKH�ILUVW�SURQJ�RI�WKH�DQWL�6/$33�DQDO\VLV�LV�D�SDUDJUDSK�LQ�WKHLU RSHQLQJ�PHPRUDQGXP�VWDWLQJ

REOLTXHO\ WKDW��³WKH�IDFWV�VWDWHG�LQ�WKH�&RPSODLQW�WRRN�SODFH�ZKLOH�WKH &RXQW\�ZDV�LQYHVWLJDWLQJ�

FRGH�YLRODWLRQV�DQG�QXLVDQFH�DFWLYLW\�DQG�WDNLQJ�HQIRUFHPHQW�DFWLRQ�DJDLQVW�WKH�>@�3URSHUW\�´�

³>W@KH�&RXQW\¶V�DFWLRQV�>@�FRQFHUQ�VWDWHPHQWV�DQG�DFWLYLWLHV�LQYROYLQJ�PDWWHUV�RI�SXEOLF�LQWHUHVW��

QDPHO\�WKH�VDIHW\�RI�SURSHUW\�ZLWKLQ�WKH�&RXQW\�DQG�GDQJHURXV�QXLVDQFH�DFWLYLW\�WDNLQJ�SODFH�

WKHUHRQ´��&R[�³EDVHV�KLV�ILIWK�FODLP�IRU�VODQGHU�RI�WLWOH�RQ�KLV�DOOHJDWLRQ�WKDW�µ'HIHQGDQWV�&RXQW\��

$GDPV�DQG�&5*�SXEOLVKHG�IDOVH�DQG�XQSULYLOHJHG�VWDWHPHQWV�KDUPIXO�WR�3ODLQWLII«�¶ ´��DQG�&R[�

³EDVHV KLV�VHYHQWK�FODLP�IRU�LQWHQWLRQDO�LQWHUIHUHQFH�ZLWK�SURVSHFWLYH�HFRQRPLF�DGYDQWDJH�RQ�

'HIHQGDQWV¶�µIDOVH�DOOHJDWLRQV¶ DQG�µSXEOLFDWLRQ�RI�LQMXULRXV�IDOVH�VWDWHPHQWV�¶�´�'RF��1R������SDJH�

���RI����� OLQH���� WKURXJK�SDJH����RI������OLQH���

6XFK�JHQHUDOL]HG��FRQFOXVRU\�DQG HOOLSWLFDO�DUJXPHQW²ZKLFK JLYHV�WKH�VKRUWHVW�RI�VKULIW�WR�

&R[¶V�ILIWK�DQG�VHYHQWK�FODLPV�ZKLOH FRPSOHWHO\ IDLOLQJ�WR�DGGUHVV�DQ\�RI�WKH�RWKHUV²LV SODLQO\

LQVXIILFLHQW�WR�VKRZ�ZKDW�DFWLYLW\ WKH�KDUPV�DOOHJHG�LQ HDFK²RU�DQ\²RI�&R[¶V�VWDWH�ODZ�FODLPV�

DULVH�IURP��6KDKED]LDQ�����&DO�$SS��WK�DW ���� 7R�FDUU\�LWV�EXUGHQ�XQGHU�WKH�ILUVW�SURQJ�RI DQ�DQWL�

6/$33�PRWLRQ��WKH�PRYLQJ�GHIHQGDQW�PXVW LGHQWLI\�WKH�DFWV�VXSSO\LQJ�WKH�HOHPHQWV�RI�WKH�FODLPV�

WKH\�VHHN WR�VWULNH�DQG�WKHQ�VKRZ�WKDW�VXFK�DFWLYLW\�IDOOV�LQWR�RQH�RU�PRUH�RI�WKH�IRXU�FDWHJRULHV�RI�

SURWHFWHG�DFWLYLW\�VHW�IRUWK�LQ�VHFWLRQ���������VXEG���H���6HH 3DUN����&DO��WK�DW ���� �GHQ\LQJ�DQWL�

6/$33�PRWLRQ�RQ�ILQGLQJ�WKDW�SODLQWLII�XQLYHUVLW\�KDG�QRW�FDUULHG�LWV�EXUGHQ�RI�VKRZLQJ�³WKH�

GHIHQGDQW¶V�FRQGXFW�E\�ZKLFK�SODLQWLII�FODLPV�WR�KDYH�EHHQ�LQMXUHG�IDOOV�ZLWKLQ�RQH�RI�WKH�IRXU�

FDWHJRULHV�GHVFULEHG�LQ�VXEGLYLVLRQ��H�´�� 7KH�VKRUWKDQG²DQG�VKRUWFXWV²LQ�WKH�&RXQW\�

'HIHQGDQWV¶�EULHILQJ�OHDYH�WKH�&RXQW\�'HIHQGDQWV ZHOO�VKRUW�RI�WKDW�PDUN�

�� 3URWHFWLRQ�RI &RGH�(QIRUFHPHQW�$FWLYLW\ 8QGHU�6HFWLRQ�������

0RUHRYHU� HYHQ�DVVXPLQJ�WKH�QHEXORXV DVVHUWLRQ�WKDW�&R[¶V�FODLPV�DULVH�IURP�FRGH�

HQIRUFHPHQW�DFWLYLW\�PLJKW�RWKHUZLVH�KDYH�ZHLJKW� UHFHQW�FDVH�ODZ�IURP�&DOLIRUQLD�&RXUWV RI�
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$SSHDO�VKRZV�WKDW�DW�OHDVW VRPH DFWLYLW\ W\SLFDOO\�DVVRFLDWHG�ZLWK�FRGH�HQIRUFHPHQW²LQFOXGLQJ�

FRGH�HQIRUFHPHQW�DFWLYLW\�RI�WKH�VRUW�DW�LVVXH�KHUH²DUH�QRW�SURWHFWHG�XQGHU�VHFWLRQ��������� 'RF��

1R������

,Q�6KDKED]LDQ�Y��&LW\�RI�5DQFKR�3DORV�9HUGHV��IRU�H[DPSOH��WKH�6KDKED]LDQV VXHG�WKH�&LW\�

RI�5DQFKR�3DORV�9HUGHV��WKH�³&LW\´��LQ�FRQQHFWLRQ�ZLWK�SHUPLWWLQJ�DFWLYLW\�UHODWLQJ�WR�D�UHVLGHQWLDO�

IHQFH� ���&DO�$SS��WK�DW �����7KHUH��WKH�6KDKED]LDQ¶V�QHLJKERUV��WKH�+HVVHUV��EHJDQ�FRQVWUXFWLRQ�

RI D�IHQFH WKDW�DGYHUVHO\�DIIHFWHG�WKH�6KDKED]LDQ¶V�SURSHUW\ ZLWKRXW�D�SHUPLW�IURP�WKH�&LW\��,G� DW

���� 7KH�&LW\¶V�³FRGH�HQIRUFHPHQW�GLYLVLRQ�LQLWLDWHG�DQ�LQYHVWLJDWLRQ´�DW�WKH�6KDKED]LDQ¶V�UHTXHVW�

DQG�IRXQG�WKDW�WKH�IHQFH�FRPSOLHG�ZLWK�WKH�PXQLFLSDO�FRGH��,G� 7KH�&LW\�WKHQ�LVVXHG D�SHUPLW�IRU�

WKH�IHQFH��,G�

7R�JHW�EDFN�DW�WKH�6KDKED]LDQV IRU�FRPSODLQLQJ�DERXW�WKH�IHQFH��WKH�+HVVHUV WKHPVHOYHV�

FRPSODLQHG�WR�WKH�&LW\�DERXW�D�GHFN�WKH�6KDKED]LDQV�KDG�EXLOW�ZLWKRXW�D�SHUPLW��,G� DW���������7KH�

&LW\�FRQGLWLRQDOO\�DSSURYHG�D�SHUPLW�IRU�WKH�GHFN SHQGLQJ�FHUWDLQ�PRGLILFDWLRQV��EXW XOWLPDWHO\�

GHFOLQHG WR LVVXH�D�ILQDO�SHUPLW�IRU�WKH�GHFN ZKHQ�WKH�6KDKED]LDQV SXUSRUWHGO\ IDLOHG�WR�PDNH�WKH

UHTXLUHG PRGLILFDWLRQV��,G� DW����

7KH�6KDKED]LDQV�VXHG�WKH�&LW\�IRU�QHJOLJHQFH��LQYHUVH�FRQGHPQDWLRQ�DQG�VHOHFWLYH�

HQIRUFHPHQW� DQG�WKH�&LW\�ILOHG�D�VSHFLDO�PRWLRQ�WR�VWULNH�XQGHU�VHFWLRQ��������DUJXLQJ�WKDW ³DOO�

RUDO�RU�ZULWWHQ�VWDWHPHQWV�SXUSRUWHGO\�VXSSRUWLQJ�>WKH�6KDKED]LDQV¶@�FDXVHV�RI�DFWLRQ�DJDLQVW�WKH�

&LW\�ZHUH�PDGH�LQ�FRQQHFWLRQ�ZLWK�WKH�SURFHHGLQJV�RI�����RIILFLDO�JRYHUQPHQW�ERGLHV�´ 6KDKED]LDQ�

���&DO��$SS��DW��������

7KH�WULDO�FRXUW�GHQLHG�WKH &LW\¶V PRWLRQ WR�VWULNH RQ�WKH�JURXQGV WKDW WKH�&LW\�IDLOHG�WR�

VKRZ�WKH�6KDKED]LDQV¶�FDXVHV�RI�DFWLRQ�DURVH�IURP�SURWHFWHG�DFWLYLW\��DQG�WKH�&RXUW�RI�$SSHDO�

DIILUPHG� ILQGLQJ�WKDW�WKH�6KDKED]LDQV¶�FDXVHV�RI�DFWLRQ�DURVH�QRW�³IURP�DQ\�VWDWHPHQWV��ZULWLQJV��

RU�FRQGXFW�LQ�IXUWKHUDQFH�RI�WKH�&LW\¶V�ULJKWV�WR�SHWLWLRQ�RU�VSHHFK�´�EXW�³IURP�WKH�&LW\¶V�GHFLVLRQV�

WR�JUDQW�WKH�+HVVHUV�D�SHUPLW�IRU�WKHLU�ZDOO�« DQG�WR�GHQ\�WKH�6KDKED]LDQV�D�SHUPLW�IRU�WKHLU�

GHFN�´����&DO�$SS��WK�DW������)XUWKHU� WKH�&RXUW�RI�$SSHDO�VWDWHG WKDW� LI�VHFWLRQ��������DSSOLHG�WR�

WKH�6KDKED]LDQV�FODLPV� ³SODLQWLIIV�« FKDOOHQJLQJ�GHFLVLRQV�JRYHUQPHQW�HQWLWLHV�PDNH�HYHU\�GD\�

ZRXOG�KDYH�WR�VDWLVI\�WKH�VHFRQG�VWHS�RI�WKH�VHFWLRQ��������DQDO\VLV�EHIRUH�SURFHHGLQJ�ZLWK�WKHLU�
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FDVHV´�DQG�WKDW ³>V@XFK�D�EXUGHQ ZRXOG�GLVFRXUDJH�ODZVXLWV�FRQWHVWLQJ�JRYHUQPHQW�GHFLVLRQV�OLNH�

WKRVH�LQ�>WKH�6KDKED]LDQ@ FDVH��D�FRQVHTXHQFH�WKH�/HJLVODWXUH�GLG�QRW�LQWHQG�LQ�HQDFWLQJ�VHFWLRQ�

�������´ 6KDKED]LDQ� ���&DO�$SS��WK�DW�������FLWLQJ�6DQ�5DPRQ�9DOOH\�)LUH�3URW��'LVW��Y��&RQWUD�

&RVWD�&W\��(PSOR\HHV¶ 5HW��$VVQ�������&DO�$SS��WK��������� Q�� ������ �VHFWLRQ��������LV�QRW�

LQWHQGHG�WR�GLVFRXUDJH�³SHWLWLRQV�VHHNLQJ�WR�RYHUWXUQ�WKH�GHQLDO�RI�D�SODQQLQJ�RU�]RQLQJ�SHUPLW�

DSSOLHG�IRU�E\�DQ�LQGLYLGXDO�SURSHUW\�RZQHU´���

,Q�$QGHUVRQ�Y��*HLVW��VLPLODUO\��SODLQWLII EURXJKW����FDXVHV�RI�DFWLRQ DJDLQVW�WZR�VKHULII¶V�

GHSXWLHV�RI�WKH�6DQ�%HUQDUGLQR�&RXQW\�6KHULII¶V�'HSDUWPHQW��LQFOXGLQJ�LOOHJDO�VHDUFK�DQG�VHL]XUH��

VODQGHU�DQG�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV� DOOHJLQJ�WKDW�WKH�GHSXWLHV�³XQODZIXOO\�

HQWHUHG�KHU�UHVLGHQFH�RQ�WZR�RFFDVLRQV��DWWHPSWLQJ�WR�DUUHVW�KHU�GDXJKWHU�SXUVXDQW�WR�D�EHQFK�

ZDUUDQW� DQG�LQ�WKH�SURFHVV�>PDGH@ GHIDPDWRU\�VWDWHPHQWV�WR�KHU�QHLJKERUV�´ ����&DO�$SS��WK�DW

��� 7KH�GHIHQGDQW�VKHULII¶V GHSXWLHV�EURXJKW�D�VSHFLDO�PRWLRQ�WR�VWULNH��DVVHUWLQJ�WKDW�³D�SHDFH�

RIILFHU¶V�H[HFXWLRQ�RI�DQ�DUUHVW�ZDUUDQW�LV�SURWHFWHG�DFWLYLW\´�XQGHU�VXEGLYLVLRQ��H���� RI�VHFWLRQ�

��������DQG WKH�WULDO�FRXUW�GHQLHG�WKH�PRWLRQ������&DO�$SS��WK�DW����

,Q�DIILUPLQJ�WKH�WULDO�FRXUW��WKH &RXUW�RI�$SSHDO�UHFRJQL]HG�WKDW�³>H@[HFXWLRQ�RI�DQ�DUUHVW�

ZDUUDQW�LV�RI�FRXUVH�µDQ�DFW�LQ�IXUWKHUDQFH�RI�D�FULPLQDO�SURVHFXWLRQ�¶´�EXW IRXQG�WKDW�³H[HFXWLRQ�RI�

D�ZDUUDQW�LV�QRW�SURWHFWHG�DFWLYLW\�XQGHU�WKH�DQWL�6/$33�VWDWXWH´ EHFDXVH�³>D@W�EDVH��WKH�H[HFXWLRQ�

RI�D�ZDUUDQW�LV�QRW�DQ�H[HUFLVH�RI�ULJKWV�E\�WKH�SHDFH�RIILFHU «�>EXW�UDWKHU@ WKH�SHUIRUPDQFH�RI�D�

PDQGDWRU\�GXW\«�´�,G� DW��� �FLWLQJ�%DUQHWW�Y��6WDWH�)DUP�*HQHUDO�,QV��&R�������&DO�$SS��WK������

��� �������� ³%HFDXVH�SHDFH�RIILFHUV�KDYH�QR�GLVFUHWLRQ�LQ�ZKHWKHU�RU�QRW�WR�H[HFXWH�D�ZDUUDQW�

LVVXHG�E\�>D@ FRXUW�´�WKH�&RXUW�RI�$SSHDO�IRXQG�LW�³XQOLNHO\�WKDW�D�ODZVXLW�DVVHUWLQJ�FODLPV�DULVLQJ�

IURP�VXFK�DFWLYLW\�FRXOG�KDYH�WKH�FKLOOLQJ�HIIHFW�WKDW�PRWLYDWHG�WKH�/HJLVODWXUH�WR�DGRSW�WKH�DQWL�

6/$33�VWDWXWH��RU�WKDW�H[WHQGLQJ�SURWHFWLRQV�RI�WKH�DQWL�6/$33�VWDWXWH�WR�VXFK�DFWLYLW\�ZRXOG�

VHUYH�WKH�VWDWXWH¶V�JRDOV�´ ,G� DW�����FLWLQJ ����������VXEG���D���

)XUWKHUPRUH��WKH�FDVHV�FLWHG�E\�WKH�&RXQW\�'HIHQGDQWV FDQ�SURSHUO\ EH�UHDG WR�VD\ WKDW�DOO�

�RU�HYHQ�PRVW��DVSHFWV�RI�FRGH�HQIRUFHPHQW�DUH�SURWHFWHG�XQGHU�VHFWLRQ���������/HY\�Y��&LW\�RI�

6DQWD�0RQLFD IRXQG�RQO\�WKDW�D�QHLJKERU¶V�FRPSODLQW�WR�WKH�&LW\�RI�6DQWD�0RQLFD²DQG�D�FRXQFLO�

PHPEHU¶V�VXEVHTXHQW�HPDLO�WR�WKH�GLUHFWRU�RI�SODQQLQJ²DERXW�DQ�XQSHUPLWWHG�SOD\KRXVH�IHOO�
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ZLWKLQ VXEGLYLVLRQ��H���� RI VHFWLRQ�������������&DO�$SS��WK��������������������,Q�6TXLUHV�Y��&LW\�

RI�(XUHND��SODLQWLIIV�GLG�QRW�GLVSXWH WKDW DFWLRQV�WDNHQ�E\�WKH�GHIHQGDQW�&LW\�RI�(XUHND�³LQ�WKH�

LQYHVWLJDWLRQ�DQG�SURVHFXWLRQ�RI«�FRGH�HQIRUFHPHQW�YLRODWLRQV´�ZHUH�SURWHFWHG�XQGHU�

&DOLIRUQLD¶V�DQWL�6/$33�VWDWXWH��DQG�WKXV�QHLWKHU�WKH�WULDO�FRXUW�QRU�WKH�&RXUW�RI�$SSHDO�KDG�

RFFDVLRQ�WR�GHFLGH WKH�LVVXH� ����&DO�$SS��WK������������������$QG�WKH�&RXUW�VHHV�QRWKLQJ�DW�DOO�

LQ�'RH�Y��6WDWH�RI�&DOLIRUQLD HLWKHU�ILQGLQJ�WKDW�FRGH�HQIRUFHPHQW�DFWLYLW\�LV FDWHJRULFDOO\

SURWHFWHG�XQGHU�VHFWLRQ��������RU�UHDGLQJ�6TXLUHV IRU�VXFK�D�SURSRVLWLRQ����&DO�$SS��WK����������

��������,QGHHG��6TXLUHV DSSHDUV RQO\ RQFH LQ�'RH��DV WKH�IRXUWK�FDVH LQ�D�VWULQJ�FLWH�IRU�WKH

XQFRQWURYHUVLDO SURSRVLWLRQ WKDW�³QXPHURXV�FRXUWV�«�KDYH�FRQFOXGHG�WKDW�SXEOLF�HQWLWLHV�DUH�QRW�

FDWHJRULFDOO\�SUHFOXGHG�IURP�VHHNLQJ�SURWHFWLRQ�XQGHU�WKH�DQWL�6/$33�VWDWXWH�´�,G�

,Q�OLJKW�RI�WKH�IRUHJRLQJ��WKH�&RXUW�FDQQRW�DJUHH�ZLWK�&RXQW\�'HIHQGDQWV�WKDW�³>\@HDUV�RI�

FDVH�ODZ�KDYH�VHWWOHG�WKH�TXHVWLRQ��FRGH�HQIRUFHPHQW�DFWV�DUH�SURWHFWHG�XQGHU�>@ VHFWLRQ��������´�

'RF��1R������SDJH����RI������OLQHV����WKURXJK���� :KLOH�FHUWDLQ DVSHFWV�RI�FRGH�HQIRUFHPHQW²

VXFK�DV WKH SUH�HQIRUFHPHQW�FRPPXQLFDWLRQV�DW�LVVXH�LQ�/HY\²DUH�SURWHFWHG�XQGHU�&DOLIRUQLD¶V�

DQWL�6/$33�VWDWXWH��LW�LV�HTXDOO\�FOHDU�IURP�&DOLIRUQLD�FDVH�ODZ�WKDW RWKHU�DVSHFWV�RI�FRGH�

HQIRUFHPHQW²VXFK�DV WKH SHUPLWWLQJ�GHWHUPLQDWLRQV DW�LVVXH LQ�6KDKED]LDQ DQG�WKH�ZDUUDQW�DW�

LVVXH LQ�$QGHUVRQ²DUH�QRW��6HH 6DQ�5DPRQ������&DO�$SS��WK�DW �����³$FWV�RI�JRYHUQDQFH�

PDQGDWHG�E\�ODZ��ZLWKRXW�PRUH��DUH�QRW�H[HUFLVHV�RI�IUHH�VSHHFK�RU�SHWLWLRQ�´�

/LNH�6KDKED]LDQ��WKLV�FDVH�LQYROYHV�GHWHUPLQDWLRQV�UHJDUGLQJ�SHUPLWV��$QG�OLNH�$QGHUVRQ��

WKLV�FDVH�LQYROYHV�WKH�H[HFXWLRQ�RI�D�ZDUUDQW��7KXV��HYHQ�LI�DFFXUDWH��WKH�PHUH�DVVHUWLRQ WKDW�³FRGH�

HQIRUFHPHQW�DFWLYLW\´ JDYH�ULVH�WR�DOO�RI WKH�LQMXULHV�DOOHJHG�LQ�&R[¶V�VWDWH�ODZ�FDXVHV�RI�DFWLRQ LV�

LQVXIILFLHQW WR�VDWLVI\�WKH�ILUVW�SURQJ�RI WKH�DQWL�6/$33�DQDO\VLV��6HH 6KDKED]LDQ�����&DO�$SS��WK�

DW ��� �ILQGLQJ�WKDW�VHFWLRQ��������DSSOLHV�WR�VRPH�JRYHUQPHQW�DFWV�EXW�QRW�RWKHUV�DQG�WKDW�LW�LV�

³LPSRUWDQW�WR�GLVWLQJXLVK´�DFFRUGLQJO\���,W�ZDV�LQFXPEHQW�XSRQ�WKH�&RXQW\�'HIHQGDQWV��DV�WKH�

PRYLQJ�SDUWLHV��WR�LGHQWLI\ ZKDW W\SHV�RI FRGH�HQIRUFHPHQW�DFWLYLW\ JDYH�ULVH�WR�WKH�KDUPV�DOOHJHG�

LQ HDFK�RI &R[¶V�VWDWH�ODZ�FDXVHV RI�DFWLRQ DQG�WKHQ�WR�VKRZ�KRZ�WKRVH W\SHV�RI FRGH�HQIRUFHPHQW�

DFWLYLW\ �ZKHWKHU�FRPPXQLFDWLRQ RI�VRPH�VRUW��WKH�H[HFXWLRQ RI�D�ZDUUDQW� D�SHUPLWWLQJ�

GHWHUPLQDWLRQ RU�ZKDW�KDYH�\RX� DUH SURWHFWHG�XQGHU�&DOLIRUQLD¶V�DQWL�6/$33�VWDWXWH� 7KH�&RXQW\�
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'HIHQGDQWV IDLOHG�WR�GR�VR��7KXV��WKH\�KDYH�QRW�PHW WKHLU�EXUGHQ�XQGHU�WKH�ILUVW�SURQJ�RI�WKH�DQWL�

6/$33�DQDO\VLV�DQG�WKH VSHFLDO PRWLRQ�WR�VWULNH�PXVW�EH�GHQLHG� 3DUN����&DO��WK�DW �����

&21&/86,21
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